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Introduction

Globalization has brought new challenges to the world of work, gaining momentum 
in the last decades of the 20th century and accelerating the 21st century even more 
thanks to technological development. International companies increased the range 
of their operations using offshoring practices, looking for resources to develop their 
business models or to increase their competitiveness, for example through access to a 
cheaper or less organized labour. The cross-border restructuring of multinationals – like 
mergers, divisions, acquisitions, etc. were to serve the above-mentioned purposes.

Therefore, there was a need to create a level of collective bargaining commensurate 
with the level at which key corporate decisions affecting employment and working 
conditions are made. Already at the end of the 1980s, European trade unions tried to 
introduce regulations into the Fifth Company Law Directive protecting workers’ rights 
to information, consultation and participation, but this attempt turned out to be un-
successful. In 1994, a Directive was adopted giving the possibility to establish European 
works councils, which was a significant progress. In early 2000s, workers in European 
companies (SE) and European cooperatives (SCE) have gained also significant powers 
in the field of information, consultation and participation. However, the number of the 
latter is relatively small in the European Union, while European works councils are only 
partially im plementing the hopes placed on them to establish a European level of col-
lective labour relations.

Trade unions also feared that part of the cross-border restructuring would result in lim-
iting their rights to information, consultation and participation, and what is more, it 
may be one of the reasons for these restructuring processes. Therefore, they insisted 
that the Cross-Border Mergers Directive 2005/56/EC contain provisions ensuring that 
the mechanisms of social dialogue in the merging companies will be maintained at a 
level not worse than before the merger – under certain conditions. These labour rights 
were repeated in the subsequent EU Directive 2017/1132/EC relating to certain aspects 
of company law. Additionally, Directive 2019/2121 amending Directive (EU) 2017/1132 
as regards cross-border conversions, mergers and divisions extended the scope of the 
regulated restructuring from mergers also to divisions and conversions.
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The key objective of the project ‘Let us participate. Cross-border corporate reorganiza-
tion and the future of employee involvement in corporate governance’ is to increase 
employee involvement in the cross-border collective bargaining and social dialogue 
by better understanding the transnational reorganisation of undertakings, board lev-
el participation and European works councils instruments in the EU. The aim will be 
achieved through improved knowledge and awareness of the EU law, strengthened 
transnational cooperation and joint action plan aimed to reinforce the effectiveness of 
EWCs operation and board-level participation, including the processes of cross-border 
reorganisation. 

The specific objectives of the project include:

• EU law on employee involvement converted into the action plan prepared by the 
social partners including concrete responses to the challenges posed to workers’ 
involvement by globalisation;

• Reinforced transnational co-operation between representatives of workers’ and 
employers’ from 5 EU Member States and 1 Candidate Country with a view to 
improve anticipation of change and foster participatory handling of transnational 
re-organisation processes in undertakings;

• Better transnational coordination of actions taken by workers’ and employers’ 
representatives with the aim to develop the effective methods of exercising 
workers’ rights to information, consultation and participation in the context of 
transnational corporate re-organisation;

• Social partners and the social actors at company level familiarised with EU law 
and policies in the area of employee involvement and transnational company 
agreements in the context of mobility and transnational reorganisation 
(conversions, mergers, divisions).

The project assumed a comprehensive package of activities in order to meet these 
goals. First of all, a step by step method has been implemented in order to collect in-
formation (legal regulations, practices and social partners’ views) on three focal topics, 
namely: transnational reorganisation of undertakings in the context of cross-border 
collective bargaining and social dialogue, board-level employee participation and Eu-
ropean works councils. Accordingly, three workshops have been conducted: 1. Capac-
ity building workshop (25th January 2021) focusing on the cross-border corporate re-
organisation of undertakings, 2. Strategic Workshop I (21-22th April 2021) exploring 
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the issue of board-level participation and 3. Strategic Workshop II (13-14th October 
2021) pertaining to the issue of European works councils. Due to the exceptional cir-
cumstances caused by the COVID-19 pandemic, all workshops were held online using 
internet communicator and interpreted to all partners’ languages for ease of communi-
cation. Before each of the three workshops the partners were asked to prepare national 
inputs on each of the focal issues. In result, 18th mini-reports were produced (three 
reports by each of six partners), which sourced the final impulse report covering the 
key results of the national studies, including recommendations for further actions nec-
essary to answer globalisation of multinational companies and to establish a relevant 
level of collective bargaining in order to balance the power of labour and capital. The 
workshops allowed for increasing capacity of partner organisations in the area of de-
veloping company-level democracy by exchange of experiences between the partners 
and improving their expertise in the area of cross-border social dialogue. Finally, a vid-
eo tutorial has been developed in order to complement the capacity building activities 
and to allow comprehensive awareness-raising and dissemination campaign based on 
the key results of the study. 

The partnership was led by the Confederazione Generale dei Sindacati Autonomi 
dei Lavoratori – CONFSAL (Italy) and consisted of five partners, including both un-
ions and employers organisations: Confederación Sindical Independiente – FETICO 
(Spain), Business Confederation of Macedonia – BCM (Republic of North Macedonia), 
Federacja Zwiazków Zawodowych Metalowców i Hutników w Polsce – FZZMiH (Po-
land), Forum for International Cooperation – FIC (Denmark). The Institute of Public 
Affairs – IPA (Poland) played the role of a partner responsible for management of the 
research study and preparation of the final report. The partnership was supported 
also by the following associated partners: Uniunea Sindicala Teritoriala – Filiala Brasov 
a Confederatiei Nationale Sindicale Cartel Alfa – Cartel Alfa Brasov (Romania), Samos-
toen Sindikat na Robotnicite od Energetika, Rudarstvo I Industrija na R. Makedonija 
– SSERI (Republic of North Macedonia), Asociaciòn Industrial Técnica y de Comercio 
– ASITECO (Spain). Such versatile partnership allowed for covering various industri-
al relations clusters in Europe and conducting comparative analysis in line with the 
following dimensions: A. trade unions vs. employers’ organisations, B. EU countries 
vs. candidate countries, C. “old” member states vs. “new” member states, D. industrial 
relations clusters: Scandinavian countries (Denmark), Southern-European countries 
(Italy, Spain), Central-Eastern European countries, including intra-cluster varieties 
(Poland, Romania, Macedonia).

Methodology of the study assumed application of the same set of research instruments 
to each of the three issues under scrutiny implemented in the partner countries. Firstly, 
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the partners conducted desk research covering analysis of legal regulations on each of 
the topics and literature review at the country level (research reports, scientific articles, 
press articles, documents delivered by social partners and experts, etc.). The desk re-
search analysis were supplemented by a set of in-depth expert interviews conducted 
with the representatives of trade unions, employers and employers’ organisations and 
with (mostly academic) experts in order to collect their views on cross-border corporate 
reorganisation of undertakings, board-level employee representation and European 
works councils.

Structure of the report reflects the structure of the project activities, therefore the con-
tents are presented in thematic order. Each part outlines the key results of the national 
studies in comparative perspective, where possible. The chapters of the report include 
two general parts: a brief description of the legal regulations at the EU and national 
levels and views of social partners on the subject of analysis. The report is conclud-
ed with the summary of the recommendations submitted by the partners addressed 
to the public actors and the regulators pointing out what actions are necessary to be 
undertaken in order to improve social dialogue and establish robust cross-border col-
lective bargaining. 
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Cross-border corporate 
reorganisation of undertakings 

SCALE OF CROSS-BORDER REORGANISATION OF UNDERTAKINGS

According to data from the Institute for Mergers, Acquisitions and Alliances (IMAA), the 
total value of mergers and acquisitions Worldwide was significantly growing from mid 
80ties and fluctuated since then with peaks in late 90ties, just before the financial crisis 
2008+ and in 2015 (Figure 1). Yearly value of mergers and acquisition after 2015 exceed-
ed 3,000 billion USD and yearly number of these events exceeded 45,000 transactions. 
A general conclusion might be made that peak mergers and acquisitions activity co-
incides with other indicators of ‘speculative excess’, such as peaks in the stock market 
and in lending activity. In particular, the number of very large mergers and acquisitions 
spikes up in these periods, as credit conditions are very loose and it is easier to restruc-
ture companies using cheap credit (Cremers, Vitols 2019).

Figure 1. Number and value of mergers and acquisitions Worldwide, 1985-2020

Source: The Institute for Mergers, Acquisitions and Alliances https://imaa-institute.org/ 

The dynamics of changes in the area of mergers and acquisitions in Europe is similar 
to the global dynamics (Figure 2). The value of transactions in the last two decades 
has fluctuated between 500 and 1,800 billion EUR, and the number of transactions has 
fluctuated between 10,000 and 18,000 during the same period.
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Figure 2. Number and value of mergers and acquisitions in Europe, 1985-2020

Source: The Institute for Mergers, Acquisitions and Alliances https://imaa-institute.org/ 

Also in the case of cross-border mergers and acquisitions worldwide, a similar dynam-
ics of changes can be observed (Figure 3). Both their value and number increased sig-
nificantly since the 1980s and fluctuated in a similar dynamics to other restructuring 
events worldwide and in Europe. However, their value and number is obviously propor-
tionally smaller. The Institute for Mergers, Acquisitions and Alliances does not provide 
data for Europe.

Figure 3. Number and value of cross-border mergers and acquisitions, 1985-2020

Source: The Institute for Mergers, Acquisitions and Alliances https://imaa-institute.org/ 
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According to the cross-border merger implementation study commissioned by the Eu-
ropean Commission, 1,227 cross-border mergers took place within the EU and EEA be-
tween 2008 and 2012, with a clearly increasing trend (Bech-Bruun and Lexidale 2013). 
A study done specifically on cross-border mergers in which a German company was 
involved in the period 2008–2012 also shows a clearly increasing trend (Bayer 2013). 

LEGAL OVERVIEW
EU LEGISL ATION

As described above, in a global business environment, which is moving ever more 
rapidly and constantly changing, the flexibility of enterprises to quickly evolve, adapt 
and reorganise is crucial to establish companies’ global competitiveness. However, 
the reorganisation of enterprises is often damaging in terms of employment security 
and sustainable jobs. Therefore, the European Union developed legislation to enable 
EU enterprises to divide or merge more easily, and at the same time, to ensure that 
the workers’ rights to various forms of social dialogue are protected. Since at least 
one of the companies involved disappears (the acquired or ‘merging’ company or 
companies), existing systems of worker representation are endangered by mergers. 
The fact that companies involved are located in different Member States increases 
the challenge for workers, because the resulting entity (the acquiring or ‘merged’ 
company) may be registered in a country with weaker workers’ rights than the 
countries in which the dissolved companies were located. It is important to ensure 
the rights to information, consultation and participation during the merger process 
through the legislation – especially at an early stage, before the final decision on a 
merger has been made.

Cross-Border Mergers Directive 2005/56/EC (CBMD) provides a specific legal frame-
work for cross-border mergers of limited liability companies. It harmonised the process 
by introducing a requirement for all EU and EEA Member States to permit cross-border 
mergers of limited liability companies and established a more predictable and structured 
framework, which increased legal security of these complex transactions. Also, it led to 
a significant reduction of the transaction costs. The CBMD does include some solutions 
in the area of workers’ participation, which have been present already in the Council 
Directive 2001/86/EC supplementing the Statute for a European company with regard 
to the involvement of employees (SE Directive); however, many of these provisions are 
significantly weaker and less consistent than those in the SE Directive (Cremers, Vitols 
2019). With a view to reaching a compromise between these Member State differences 
in procedures and culture, the CBMD enacted a system based on the model of employee 
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participation in the SE Regulation (Reynolds, Scherrer 2016). In particular, the general rule 
of Article 16 of the CBMD provides that the rules on employee participation shall follow 
the laws of the Member State where the registered office of the company resulting from 
the merger is situated. Since this could lead to a significant deterioration of employee 
participation rights and operate as an incentive for forum shopping to that effect, Article 
16(2) of the CBMD provides for three exceptions to this rule: 

• The first one is that the national rules do not apply if, for the preceding 6 months 
to the publication of the draft terms of the cross-border merger, an average 
of more than 500 employees was operating under an employee participation 
system in one or more of the merging companies. 

• The second exception provides that the national rules of the registered office 
do not apply if the company resulting from the cross-border merger does not 
provide for the same level of employee participation as operated in the relevant 
merging companies. 

• Article 16(2)(c) provides in effect for the third exception, which applies when the 
national law applicable to the company resulting from the cross-border merger 
does not provide the same employee participation entitlement to employees 
situated in the Member State of the resulting company in comparison to employees 
of establishments situated in a different Member State. 

If any of the exceptions applies, the management can negotiate with the employees 
the form of employee participation in the successor companies applying the standard 
rules. Article 16(3) regulates this procedure by referring to the SE Directive. The main 
difference is that for the application of the standard rules, the percentage of employees 
required to have been previously covered by an employee participation system has 
been raised from 25 percent to 33.3 percent.

Unlike the SE Regulation, the CBMD does not include provisions on information and 
consultation in the employee protection framework. Furthermore, there is ambiguity 
as to the sanction for nonconformity with the employee participation rules (Reynolds, 
Scherrer 2016). Evaluation of the CBMD showed that the Directive does not go far 
enough in protecting workers’ rights, neither in cross-border merger situations nor in 
cross-border divisions or cross-border conversions (Reynolds, Scherrer 2016).

Directive 2005/56/EC and a number of related Directives were subsequently codified 
and repealed by EU Directive 2017/1132/EC relating to certain aspects of company law. 
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The article 133 of the new Directive directly repeats the provisions of the article 16 of 
the CBMD, and therefore does not alter the workers’ participation rights nor solves the 
identified above limitations in this respect.

Directive 2019/2121 amending Directive (EU) 2017/1132 as regards cross-border 
conversions, mergers and divisions extends the scope of the regulated restructuring 
from mergers (as it was under CBMD and Directive 2017/1132/EC) to divisions and 
conversions1. The Commission has not proposed strengthening workers’ rights in the 
cross-border mergers section, and workers’ rights provisions in the cross-border con-
versions and cross-border divisions sections are largely copied from the CBMD. Thus, 
in the absence of revision, the weaknesses in the protection of workers and their rights 
has spread to a broader set of cross-border reorganisation situations through the com-
pany law package. 

However, the Directive 2019/2121 in the article 86k guarantees the compliance with 
obligations in terms of information and consultation and better guarantees if the com-
pany created as a result of the cross-border merger is managed in a regime that incor-
porates employee participation. Article 86l point 8 of the Directive says also “A com-
pany shall communicate to its employees or their representatives the outcome of the 
negotiations concerning employee participation without undue delay.”

One should draw particular attention to recital (12) of Directive EU 2019/2021, which 
reads: “To allow all stakeholders’ legitimate interests to be taken into account in the pro-
cedure governing a cross-border operation, the company should draw up and disclose 
the draft terms of the proposed operation, containing the most important informa-
tion about it. The administrative or management body should, where provided for in 
national law or in accordance with national practice, or both, include board level em-
ployee representatives in the decision on the draft terms of a cross-border operation. 
Such information should at least include the legal form envisaged for the company or 
companies, the instrument of constitution where applicable, the statutes, the proposed 
indicative timetable for the operation and details of any safeguards offered to mem-
bers and creditors. A notice should be disclosed in the register informing the members, 
creditors and representatives of the employees, or, where there are no such represent-
atives, the employees themselves, that they may submit comments with regard to the 
proposed operation. Member States could also decide that the independent expert re-
port required by this Directive has to be disclosed.”

1 Conversions involve companies exchanging their place of registration and legal form from their 
original country (‘country of origin’) for a registered seat and legal form from a new Member State 
(‘destination country’).
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Insofar as the obligation regarding information is concerned, motive (13) of the 
abovementioned directive provides that: “In order to provide information to its mem-
bers and employees, the company carrying out the cross-border operation should 
prepare a report for them. The report should explain and justify the legal and econom-
ic aspects of the proposed cross-border operation and the implications of the pro-
posed cross-border operation for employees. In particular, the report should explain 
the implications of the cross-border operation with regard to the future business of 
the company, including its subsidiaries. As far as members are concerned, the report 
should include remedies available to them, especially information about their right 
to exit the company. For employees, the report should explain the implications of the 
proposed cross-border operation on the employment situation. In particular, the re-
port should explain whether there would be any material change to the employment 
conditions laid down by law, to collective agreements or to transnational company 
agreements, and in the locations of the company’s places of business, such as the 
location of the head office. In addition, the report should include information on the 
management body and, where applicable, on staff, equipment, premises and assets 
before and after the cross-border operation and the likely changes to the organisa-
tion of work, wages and salaries, the location of specific posts and the expected con-
sequences for the employees occupying those posts, as well as on the company-level 
social dialogue, including, where applicable, board level employee representation.” 
Member States are obliged to transpose the Directive by 31 January 2023.

NATIONAL STAKEHOLDER PERSPEC TIVES ON TRANSPOSITION AND 
OPERATION OF THE REGULATIONS ON CROSS-BORDER RESTRUC TURING

The study carried out in six countries (Denmark, Italy, Macedonia, Poland, Romania, 
Spain) showed a variety of perspectives and practices related to the right of employees 
to information, consultation and participation in the framework of cross-border corpo-
rate restructuring processes in the European Union. The key factor differentiating these 
perspectives seems to be primarily the strength of national institutions of industrial re-
lations. In countries with a strong role of trade unions and social dialogue bodies – such 
as works councils or board-level employee representation (BLER) – information, con-
sultation and participation practices are usually extended to international restructur-
ing cases. While in countries with a limited role of social partners, the quality of labour 
rights is relatively lower in the eyes of the interviewees in this survey. Membership to 
the European Union is also an important dimension. In Macedonia, the EU law regard-
ing the protection of workers’ rights in cross-border restructuring processes is not yet 
transposed, which results in limiting the workers’ access in the country to information 
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and consultation mechanisms (they are available only in international companies with 
EWCs). The social partners’ perspectives are briefly presented below, showing the im-
pact of European legislation on the improvement and Europeanisation of standards in 
the area of   information, consultation and employee participation in cross-border re-
structuring processes, as well as on the still present areas for improvement.

In Italy, The CBMD has been transformed to the national law in the form of the Decree 
108 of 30 May 2008 substantially modifying previous provisions of the Code applicable 
to mergers. Primarily, the new law applies to the following situations: a) the operation 
must take place between “limited liability companies”; b) the merger must take place 
between one or more “Italian companies” and one or more “companies from another 
member state”. By way of implementation of Article 16 of Directive 2005/56/EC, it has 
been explicitly decided that employees of the companies concerned must be obligato-
rily involved in the operations regarding the cross-border merger. The provisions of the 
article has been directly transposed to the law. Currently, transposition of the Directive 
2019/2121 on cross-border mergers, divisions and conversions is discussed, but yet fi-
nal draft bill has not been published.

According to the interviewees, the current regulations put workers in a passive position 
while restructuring process – as they may mostly exercise the right to information and 
consultation, since board-level employee representation (BLER) is not present in Italy. 
Therefore, employees’ interests are not given adequate importance, and – at the same 
time – workers are kept in suspense for prolonged periods of time, without having any 
minimum guarantees (job security, the security of being paid, information on the po-
tential transfer of registered office etc.). Interviewees highlighted also that still there is 
a lack of a unified European system for cross-border restructuring and that current reg-
ulations are scattered, fragmented and unclear due to significant national differences. 
The CBMD have filled a legislative void which was not compatible with the ever strong-
er internationalisation of economic activity and have made it possible for companies 
to achieve a better level of integration, sufficient to scale their activity beyond local 
markets and compete against global rivals. More needs to be done yet by implement-
ing the Directive 2019/2121. 
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Table 1. Country level legislation transposing the EU legislation on cross-border re-
structuring

Country Legislation on cross-border reorganisation of undertakings

Italy
Decree 108 of 30 May 2008, which transposed directive 2005/56/
EC substantially modifying previous provisions of our Code 
applicable to mergers

Spain

Law 3/2009, of April 3, on structural modifications of commercial 
companies (LME)

Title IV (Arts. 39 to 45) of the Law 31/2006, of 18th October, 
regarding the participation of employees in European Companies 

Denmark
Chapter 15a of the Danish Public Limited Companies Act introduced 
on July 1st, 2007

Poland

The Act of 25 April 2008 amending the Act – the Code of Commercial 
Companies

The Act of 25 April 2008 on the participation of employees in a 
company resulting from a cross-border merger of companies

Macedonia Not transposed yet

Source: own elaboration based on national inputs from the project partners

In Spain, the cross-border restructuring has been playing increasingly important role, 
mainly targeting to Europe and Latin America. In 2006 Spain reached record figures in 
the amount of capital invested in cross-border mergers and acquisitions. The volume of 
cross-border transactions amounted to 113,149 million euros. In this year 3 out of the 
10 largest M&A transactions in Europe involved Spanish companies, being the country 
in the top positions of the M&A rankings during the first decade of this century (Thom-
son Financial). In 2020 as a result of the crisis generated by the Covid-19 Pandemic, the 
number of transactions was drastically reduced.

The Directive 2005/56/EC (CBMD) and Directive 2017/1132/EC have been transposed 
to the Spanish law, so far. Interviewees assessed that that European Corporate Law is 
the most appropriate way to regulate common standards regarding the protection of 
workers´ interests involved in cross-border corporate reorganization transactions in the 
EU by guaranteeing a minimum degree of legal security and social rights in this respect. 
It might be also a step forward for Europeanisation of the national workers’ protection 
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systems. However, some experts stressed that national specificities of industrial rela-
tions must be respected while executing the law. Also some interviewees pointed out 
that the information, consultation and participation rights are limited to only certain 
types of mergers, namely companies resulting from a cross-border merger in the case 
that at least one of the companies involved in the merger had more than 500 employ-
ees and was governed by an employee participation system.

According to the interviewees, the largest challenge is implementation of the provi-
sions and respect of the workers’ rights in practice and lack of proportional sanction 
for not complying with the provisions. Therefore, the willingness of the employer is of 
crucial importance. There are also some limitations of the legal provisions like lack of 
minimum required period for validity of statements regarding employment impact; no 
explicit penalties for false statements regarding employment impact. Limited opportu-
nities for workers’ participation in the Spanish context are pointed out. Other difficulties 
or barriers mentioned: legal, administrative, idiomatic, socio-cultural differences during 
the integration, of accessibility to information.

In Denmark, a number of mergers and acquisitions has raised from 356 in 2003 to 406 
in 2004. In the same timeframe, their value have increased from USD 10.6 billion in 2003 
to USD 20.1 billion in 2004 (Finansministeriet, 2005), In the years 2007 and 2014, on av-
erage 200 cross-border transactions involving Danish companies took place. Denmark 
is characterised as a country with strong industrial relations initiations. Employee rep-
resentation exists in 80% of companies (with more than 10 workers) and in 99% of large 
companies. 70% of the representative bodies operate in the form of direct employee 
representation (Eurofound 2015) taking the form of either onsite union representative’s 
body or a committee consisting of management and employees. Social dialogue plays 
a crucial role in shaping the collective labour relations and working conditions, includ-
ing cross-boarder restructuring. In case of merger, division or conversions of companies 
usual social dialogue bodies, including EWCs, are invited to consultations in line with 
general procedures provided by law or relevant collective agreements. Often ad hoc 
committees are established in order to deal with issues related to restructuring. Usually 
they consist of HR managers and volunteering employees in order to facilitate busi-
ness processes, mutual understanding of product management, and equalized em-
ployment conditions. This model of extended employee participation has been proven 
to be beneficial during a transitioning period of company mergers, and the general 
change management procedures.

In Poland, the interviewees highlighted that the limitations of the national industrial re-
lation system have to be taken into account while discussing the access to information, 
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consultation and participation rights in the context of cross-border restructuring. The 
country IR system is characterised by low collective bargaining coverage (less than 
15%, ETUI), low trade union density (11%, CBOS 2021), unsuccessful implementation of 
works councils in the economy (works councils, based on the Directive 2002/14/EC, are 
present in less than 2% of companies, INSPRO, 2016) and marginal role of BLER which 
is limited to a very small group of entities: fewer than 20 state-owned enterprises and 
less than 200 State Treasury companies. Moreover, cross-border reorganisations falling 
under the Directive 2005/56/EC is relatively rare and constituted roughly 16.7% of all 
transnational transactions in years 2005-2014 (215 out of 1290) (Luty 2015: 549). The 
Directive 2019/2121 – as in other countries – has not been transposed to the national 
law, so the possible extension of the information, consultation and participation rights 
to divisions and conversions is still to come.

Significant number of cross-border restructuring has been taking place in the service 
sector (i.e. financial sector) in Poland, in which unions are particularly weak and col-
lective labour relations are rare (and occur at company level only). Therefore, access to 
information, consultation and participation rights is very limited or none. This is also 
caused by imprecise regulations and the lack of adequate sanctions for failure to com-
ply with statutory provisions. In effect, workers in Poland have small chance to influence 
the ongoing transformation processes. The interviewees under the study indicated that 
basic access to information was a challenge in such restructuring – even if company has 
EWC established at corporate level and some meetings with company representatives 
were organised. Also only issues of secondary priority has been consulted with unions. 
There were some examples of fraudulent practices like establishing a fake trade union 
organisation inspired by an employer, which was the only workers’ representative al-
lowed for negotiating conditions of the merger.

In manufacturing sector, where unions are stronger, in turn, the respect for informa-
tion, consultation and participation rights is higher. Interviewees reported that the 
restructuring was proceeded with consultations (or even negotiations), which was 
supported by the significant role of the EWC with headquarter in Germany. The work-
ers had access to essential information about the company and restructuring plans. 
In effect, trade unions managed to negotiate maintaining the same employment con-
ditions after the merger, although the collective agreement has not been preserved. 
At the same time, the interviewee admitted that it was not the national law that en-
sured the decisions favourable for employees, but the attitude of the employer and 
the position of the trade unions.
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In Macedonia, the cross-border cooperation started in the 1990’s and intensified in 
the last 15 years. Many laws, directives and bilateral agreements with countries have 
been borne or updated and implemented to help foreign investors to establish their 
businesses and help the state economy by employing and accompanying benefits. 
Starting mostly in textile industry throughout the country expending in metalwork-
ing and other sectors. The first merges, reorganizations of undertakings were having 
difficulties with the remained debts and former company’s obligations toward em-
ployees to keep their jobs. 

In the context of reorganization of undertakings the Directive 2001/23/EC2 has been 
transposed to the national law in the frames of the accession process to the EU. The 
CBMD, Directive 2017/1132 and Directive 2019/2121, which are the subject of the study 
– has not been still transposed. However, the Law on European Working Council is in 
force since 2012 and it is basically in full transposition of the EU law which is also rele-
vant in the context of this report. 

The key challenge referred by the interviewees, however, is related not only to the le-
gal gaps, but also to compliance with the regulations adopted in the country, be it EU 
Directives, revised European Social Charter or ILO Conventions guaranteeing minimum 
social standards, including information, consultation and participation rights. Accord-
ing to the Labour Inspection Agency, the number of reports on workers’ rights violation 
are increasing and during past three years has more than doubled starting from 3520 
in 2017 to 8000 in 2019. Apart from the state-owned strategical companies, smaller in-
dustrial capacities rarely had an employee’s representative in negotiations for reorgan-
isation processes, or had a former management representative to negotiate on their 
behalf which often resulted in unfulfilled workers’ interests.

2 Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member States relating 
to the safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts 
of undertakings or businesses
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Board-level Employee 
Representation
Board-level employee representation (BLER) is a mechanism of workers participation 
and an important element of industrial democracy exceeding the scope of the informa-
tion and consultation mechanism. It allows workers to become citizens at their work-
place, which corresponds to a broader concept of justice and democracy implemented 
not only in socio-political structures, but also in economy. According to Aline Conchon 
(2011), board-level employee representation “refers to the phenomenon in which em-
ployees choose or designate their representatives for the statutory bodies of compa-
nies”. The workers’ representatives once elected (or designated) have the responsibil-
ities equal to other members of the statutory bodies in company (supervisory board, 
executive board3) and represent workers’ interests at the same time (Munkholm, 2018). 
The purpose of the right to board representation is likewise not limited to a single one, 
but the aim revolves around ensuring information from the workers to the manage-
ment, and gives workers power to influence the company’s strategic development by 
direct participation in the decisions at management level. 

Unlike the information and consultation rights, regulations on BLER are left to the dis-
cretion of the Member States, and therefore there is no legal framework allowing for 
setting certain standards in each country in this respect, despite attempts made by the 
European Trade Union Confederation4 and other European trade unions5. In result, a 
large variety of adopted BLER solutions might be found in the EU countries. Contrary 
to the belief in the marginal role of BLER, this solution is in place in 19 out of 31 coun-
tries of the European Economic Area, 14 of which enjoy the wide regulation scope and 

3 In the EU countries, two models of statutory bodies are adopted: A. monistic – consisting of one entity 
managing the company, and B. dualistic – consisting of the supervisory board with its controlling 
function and the management board being the executive body. Board-level employee representation 
is observed in countries with both models of statutory bodies.

4 See example: ETUC Executive Committee Resolution October 2014, https://www.etuc.org/documents/
towards-new-framework-more-democracy-work-etuc-resolution, ETUC position paper – Orientation 
for a new EU framework on information, consultation and board-level representation rights https://
www.etuc.org/en/document/etuc-position-paper-orientation-new-eu-framework-information-consul-
tation-and-board-level or ETUC’s Petition “More Democracy at Work is a must!” https://www.etuc.org/
en/document/petition-more-democracy-work-must, https://www.etuc.org/en/pressrelease/more-de-
mocracy-work-strengthen-workers-rights-company-law 

5 The first attempt to introduce provisions on workers participation at the EU level took place when 
discussing the shape of the Fifth Company Law Directive, which, however, was abandoned in 1988. 
Since then, Member States have agreed to protect existing BLER rights in European companies (SE), 
European cooperatives (SCE), and in the case of cross-border restructuring processes (the latter was 
elaborated above).
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five only limited participation rights (Figure 3). In every country a specific system has 
evolved and board-level representation is always embedded in the wider context of the 
national industrial relations system (for further details on country level differences see 
Conchon, 2011 and Munkholm, 2018). 

Figure 3. Classification of countries belonging to the European Economic Area (EEA) 
in terms of the regulations on board-level participation rights (as of 2017)

Source: http://www.worker-participation.eu/National-Industrial-Relations/Across-Europe/Board-lev-

el-Representation2/MAP-Board-level-representation-in-the-European-Economic-Area2 

The adopted systems depend on company ownership (in some countries only state-
owned companies are covered by the legal provisions i.e. Greece, Ireland, Portugal, Po-
land and Spain, whereas companies from both the public and the private sector fall 
under the scope of the related law in the majority of countries with BLER rights), size of 
the company (from 25 to 50 employees, as in SE, DK, CZ, SI, SK and NO), medium (from 
50 to 500 employees, as in AT, DE, FI, HU, NL) or high (more than 500 employees in ES, 
LU and DE), number of representatives in the boards (from one representative up to half 
the board – however, in none of the countries workers representatives have the power 
to outnumber remaining board members), etc. 

In the remaining countries with no legal framework ensuring workers participation 
rights board-level representation arrangements are the result of voluntary agreements 
or choices at company level. These could be agreements obtained between workers/
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trade unions and management, structures chosen for the company in the articles of 
association of the company, a choice of the shareholders at the general assembly, or a 
choice of the board itself.

According to Waddington and Conchon (2016) four clusters of countries might be dis-
tinguished in order to categorize adopted models. While framing the classification the 
following criteria were used: activity of employee representatives, priorities and inter-
ests of representatives, created networks, and cooperation with other representative 
bodies. The following clusters have been distinguished: Germanic, Francophone, Nor-
dic, Southern European (including Greece, Spain and Ireland), and the countries of Cen-
tral and Eastern Europe.

LEGAL OVERVIEW

As stated above, board-level employee representation mechanisms are regulated at 
national level in most of the EEA countries and there are no EU-level legislation set-
ting certain standards for the Member States. Three out of six countries covered by the 
report have no regulations in this respect (Italy, Romania, Macedonia), therefore, they 
will be excluded from the analysis in this part. Denmark enjoys wide regulative scope 
in terms of BLER and belong to the Nordic cluster defined by Waddington and Con-
chon (2016), while Spain and Poland belong to the group of countries with limited en-
titlements to workers’ participation – representing Southern European and Central and 
Eastern European clusters respectively (see details in the Table 2). 

In Denmark, workers in companies employing at least 35 workers (calculated in two-year 
period) are entitled to deploy their participation rights by electing their representatives 
to the statutory bodies (both monistic and dualistic models of company management are 
present in Denmark). This right is not limited only to the public sector, thus BLER might 
be elected also in private companies in all sectors. Minimum of 2 employee represent-
atives (3 in the parent company of a group), up to 1/3 of the board might be elected. 
This provision is not compulsory and has to be triggered by a demand from at least 1/10 
of employees or one or several trade unions at company level which represent at least 
1/10 of employees. Once this demand is triggered, a yes/no ballot is organised among 
employees. If yes votes comprise an absolute majority, then board-level employee rep-
resentatives are elected. Operation of the workers’ representatives and their election is 
strongly related to the company level social dialogue structures – namely cooperation 
committees and trade unions. The BLER mechanism is available in the country since 1973, 
the current regulations has been amended in 2009 and 2012 (see Table 2).
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Table 2. Country level legislation on board-level employee representation 

Country Legislation on board-level employee representation

Italy Not-present

Spain

Either minority union representation on the boards of public sector 
companies with more than 1,000 employees or the establishment of 
monitoring and information committees with equal representation 
of the unions and employers

Los sindicatos participaran en los consejos de administración de 
las empresas públicas, El País, 13 January 1986 https://elpais.com/
diario/1986/01/14/economia/506041218_850215.html

Unions with 25% of the members of the works council have a right 
to a seat on the board in public enterprises employing over 500 
employees in the metal sector. If only one union has more than 25% 
of the works council seats it is entitled to have a right to two seats.

Los sindicatos, participarán en las decisiones estratégicas de las 
empresas del metal del INI, El País, 29 May 1993 

https://elpais.com/diario/1993/05/30/economia/738712801_850215.
html and Convenio Colectivo de la empresa «Equipos Nucleares, 
Sociedad Anónima», 27 February 1995, 

 https://www.boe.es/diario_boe/txt.php?id=BOE-A-1995-6106

Denmark

Danish Act no. 470 of 12 June 2009 on Public and Private Limited 
Companies (the Danish Companies Act), Chapter 8, 140-143

Implementation Rules in Edict 344 of 30 March 2012, on employee 
representation in public and private limited companies, §48

In private and public limited companies with more than 35 
employees (in a period of three years), employees may elect, from 
among their ranks, a minimum of 2 employee representatives (3 in 
the parent company of a group), up to 1/3 of the board. 
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Poland

The Act of September 25, 1981 on state enterprises

In state-owned companies where the privatisation process has not 
(yet) started, the main governing body – along with top managers 
– is the ‘workers council’, elected by employees, consisting of 15 
members. This ‘workers council’ has the right to adopt business plans, 
audit accounts and appoint/remove managers.

The Act of August 30, 1996 – The Act on commercialisation and 
certain employee entitlements 

In commercialised former state-owned enterprises where the 
State remains a shareholder employees are entitled to have their 
representatives in the supervisory board. Additionally: one seat on 
the board in enterprises employing over 500 employees. 

Romania Not-present

Macedonia Not-present

Source: own elaboration based on national inputs from the project partners, Conchon 2011 and Munk-

holm, 2018

In Spain and Poland, participation rights are limited to (widely defined) public sector 
only. However, the scope of these rights varies between the countries. In Spain, it ap-
plies to state-owned companies employing over 1,000 employees, or over 500 employ-
ees in the metal sector. In Poland, there are the most limitations: BLER is allowed in 
commercialised state-owned enterprises pursuant to the Act of 13 July 1990 on the 
privatisation of state-owned enterprises, which in total does not currently exceed 300 
companies. In addition, employee representatives are also on workers councils6 oper-
ating in state-owned enterprises based on the Act of September 25, 1981 on state-
owned enterprises. These workers councils are the sole management bodies in the 
company consisting of 15 members elected from the workers team, having full power 
to conclude decisions on business operation. In 2018, there were 31 such enterprises 

6 Workers councils (pl. rady pracownicze) should not be confused with works councils (pl. rady pracow-
ników) which are I&C bodies.
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registered, out of which only 18 were active in the whole country. In Poland, because of 
the speed of the privatisation process, there are fewer and fewer board-level employee 
representatives (operating on the basis of one of the two respective legal acts).

In Spain, two or three board members (each trade union may appoint one representa-
tive) might be elected to the board of directors (monistic management structure) Rep-
resentatives are appointed by entitled trade unions in the workplace (i.e. they represent 
at least 25% of employee representatives and seats on the works council).

In Poland, as long as the State Treasury remains a sole shareholder, 2/5 of the supervi-
sory board is composed of board-level employee representatives, elected by and from 
among employees. When the treasury is no longer the sole shareholder, employees are 
entitled to the following number of representatives on the supervisory board: two in 
the board with up to six members, three in the board with seven to ten members, and 
four in the board with more than ten members. Additionally: one seat on the board 
in enterprises employing over 500 employees. Representatives are elected by secret 
ballot from among all of the company’s employees and can be dismissed at the written 
request of at least 15% of employees.

In Italy, there were several attempts to establish state regulations on workers’ partic-
ipation rights which were accompanied with public debate involving social partners 
above all. While drafting the Constitution, the 46 paragraph on the role of workers in 
socio-economic management model trade unions proposed to use the word “partici-
pation”. Finally, it was substituted with the word “collaboration” with the aim of protect-
ing the so-called “unity of command in a manufacturing company”. The committee’s 
intention was to leave ample room for the legislature to implement the norm contained 
in Article 46 of the Constitution as the country changes over time. 

In the last decade there were two attempts to adopt regulations ensuring participation 
rights. At the national level, the so-called “Fornero Reform” Law No. 92 of 28 June 2012 
delegated to the government the power to adopt one or more decrees aimed at en-
couraging the various forms of employee involvement in the company (ie. joint bodies 
with adequate powers in terms of control and participation in the management7, rep-
resentation in supervisory boards in large companies over 300 workers, ownership of 
shares allowing for collective representation in the governance of the company), which 
would come into force based the stipulation of a company collective agreement, in 

7 With respect to matters such as safety at work, work organization, vocational training, equal opportu-
nities, forms of remuneration linked to results, social services for workers and their families, forms of 
corporate welfare
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compliance with the principles and guiding criteria provided for by the law (Article 4 c. 
62 Law 92/2012). This “soft law” allowing for adaption of various participatory solutions 
at company level has remained unimplemented due to the opposition of the employ-
ers’ associations.

The second attempt was the adoption of the stability law for 2016 (Act of 28.12.2015, 
No. 208) by the Renzi’s government, which allowed for tax incentives for companies 
that deploy various solutions, such as productivity bonuses, profit sharing and supple-
mentary welfare, agreed upon at the company level. The provisions refer to the form of 
participation still prevalent in Italy, but does not exclude any other measures. In par-
ticular, it does not seem to hinder the adoption of any forms of direct worker partici-
pation, including those implemented in the teams that are commonly found in many 
technologically advanced companies.

Currently, unions are generally in favour of adopting co-determination model in the 
country and extending the current soft regulations. They claim that this would not en-
tail downsizing of collective bargaining, since the latter would retain a decisive role in 
regulating important aspects of the employment relationship, from wages to regula-
tory aspects to company benefits. These representation bodies would also make the 
forms of welfare and financial participation incentivized by the 2016 stability law more 
participatory and reliable.
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BLER RIGHTS IN CROSS-BORDER RESTRUC TURING PRAC TICE

According to Biermeyer and Meyer (2019) there were 66 out of 75 mergers in the period 
2008-2012 that fallen under the Cross-Border Mergers Directive 2005/56/EC (CBMD), 
namely the participation to the board rights were an issue. The Figure 4 presents in 
quantitative terms how the participation right were approached in the mergers cas-
es under scrutiny. In 22 cases standard rules applied (the BLER was established in line 
with the regulations of the country in which company has registered office – decision 
made unilaterally by the company). In 17 cases special negotiations body concluded an 
agreement. While in most cases (25) the merger plans were not clear as to which of pos-
sibilities stipulated by CBMD was used, or in which the merger plans merely mentioned 
an expected impact on employee participation arrangements.

Figure 4. Realisation of board-level participation rights in the CBMs examined

Source: Biermeyer and Meyer (2019) in: Cremers, J., Vitols, S. (ed.) Exercising voice across borders: work-

ers’ rights under the EU Cross-border Mergers Directive, European Trade Union Institute, Brussels

The largest number of acquiring companies were registered in Germany (26) where 
BLER rights are a present, and Estonia (13) where the BLER rights are not regulated. The 
following countries included Sweden (9), France (5), followed by Ireland (4), Finland 
(4) and Denmark (4). Norway had three acquiring companies and Austria and Luxem-
bourg each had two acquiring companies with their registered office in their country. 
Liechtenstein and Latvia had one acquiring company each with its registered office in 
their territory. Most acquiring companies had more than 2,000 employees (26). This was 
followed by companies with 500 to 2,000 employees (21). 14 companies had between 



25

1 and 100 employees and 8 companies, finally, had between 100 and 500 employees. 
While majority of the merger companies employed between 1 and 50 workers (30). 
More than half of the relevant cross-border mergers were carried out in financial and 
insurance activities (55%). Other sectors included wholesale and retail trade (16%) and 
manufacturing (14%). The least popular sectors were as follows: telecommunications, 
professional, scientific and technical services and other service activities. Most signifi-
cantly, in a large majority of cases the merging company is already fully owned by the 
acquiring company and in over 90 per cent of the cases both companies belong to the 
same group. As a consequence, also in cases involving an employee participation issue, 
the cases concern inter-group restructurings.

According to the CBMD, companies are required to provide information on possi-
ble impact of the merger on employment. In 57 out of 59 cases in which this infor-
mation was provided, the companies stated that there would not be any negative 
effect on employment. While in other cases the companies communicated impact 
related to their specific circumstances (employment cuts due to other restructuring 
programmes or employment growth by creating new opportunities for highly qual-
ified employees). This suggests that either the cross-border mergers do not lead to 
significant restructuring, or that the impact on employment levels is indirect or long-
term in this kind of merger.

Authors of the study conclude that “in only 40 of the 75 cases analysed was the Article 
16 provision on worker participation clearly applied (…). This suggests that the proce-
dures for ensuring that worker participation is respected should be strengthened.” The 
direction of the changes should include the cases that do not fall under the regulations 
(mostly due to high thresholds of employees number covered by BLER rights before 
merger). The EU Directive 2017/1132/EC relating to certain aspects of company law and 
the Directive 2019/2121 amending Directive (EU) 2017/1132 as regards cross-border 
conversions, mergers and divisions were adopted in meantime. There are no studies yet 
showing their influence on execution of participation rights in the EU. 

It is worth emphasizing that privatization and restructuring processes (including cross-bor-
der restructuring) leave their mark on the right to participate. Privatization largely affects 
the dismantling of employees’ previously owned rights in this area (Conchon 2011). This 
is because the position of trade unions usually weakens then and there is no national 
law to maintain the right to participate in privatized enterprises. Restructuring processes 
in which mergers prevail, e.g. due to economic crises and company consolidation, usu-
ally result in a decrease in the total number of companies with BLER, but probably it is 
accompanied by an increase in the number of employees in companies with the BLER 
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mechanism. Simplification of administration and organisation seems to be the driving 
motivation for majority of restructurings, given that a large proportion of mergers are in-
tra-company (Biermeyer, Meyer 2019). This might suggest that weakening participation is 
not an important reason for a cross-border restructuring in most cases. However, this area 
still remains insufficiently explored. The (scarce) evidence suggests also that mergers do 
not necessarily lead to job losses, but sometimes job gains doe to “good housekeeping”, 
consolidation of overlapping processes (like administration and development of com-
pany and increase of productivity and profitability (Biermeyer, Meyer 2019, Pendelton 
2019). On the other hand, even where participation arrangements remain more or less 
unchanged in a formal sense, the evolution of country-based subsidiaries into branch-
es of a company based elsewhere may make the real locus of decision-making more re-
mote, with the result that workers and their representatives have less influence on deci-
sions that affect them. Rationalisations to secure cost savings may intensify pressures on 
branches to comply with head office expectations and practices. Thus, head office may 
become more powerful relative to branches, with a loss of some autonomy and discretion 
at local level (Edwards et al. 2006).
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European Works Council
European Works Councils (EWCs) are permanent bodies that facilitate information and 
consultation of employees in transnational companies with branches in at least two 
countries of the European Union. The possibility of their appointment was established 
by the Directive on the European Works Council of 1994 (Directive 94/45/EC), which 
was then updated and took the form of Directive 2009/38/EC.

The main motivations staying behind the establishment of such a mechanism was the 
need for a workers’ response to the developing globalization processes of enterprises 
and the need for greater integration in the European Union, also in the dimension of 
social dialogue. Along with the greater internationalisation of companies, a relevant 
level of social dialogue was needed that corresponded with adequate bodies were de-
cisions made in order to balances the position of workers and employers. European 
Works Councils have introduced a new European level of industrial relations. They are 
the first truly European institution representing interests at the level of a transnational 
company. Moreover, they reflect the necessity to respond to the Europeanization of 
enterprises emerging from the single European market. In doing so, they complement 
existing national information and consultation channels (in the form of works councils).

The EWCs might be created in multinational companies having establishments in at 
least two member states. Such companies must comply with the following criteria:

• have at least 1000 employees in the Member States

• and have at least 150 employees in each of at least two Member States

Due to presence of European legislation, the provisions on EWC are harmonised in all 
member states (unlike in the case of participation rights). Differences resulting from the 
transposition of directives into national legislation will be disregarded here due to their 
insignificant importance in the context of transnational restructuring.

The EU European Works Councils Directives (both the 1996 Directive and the recast 
Directive 2009) formulate information and consultation rights for employee repre-
sentatives also in case of mergers. Recital 10 of the recast Directive says that ‘the func-
tioning of the internal market involves a process of concentrations of undertakings, 
cross-border mergers, take-overs, joint ventures and, consequently, an internation-
alisation of undertakings and groups of undertakings. If economic activities are to 
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develop in a harmonious fashion, undertakings and groups of undertakings operating 
in two or more Member States must inform and consult the representatives of those of 
their employees who are affected by their decisions.’ The Recast Directive 2009/38/EC 
strengthened the role of EWCs in restructuring processes which indicates the intent of 
the EC and other stakeholders to enhance and concretise the information and consul-
tation process in this regard. Additionally, most EWCs and SE-WCs are eligible to hold 
additional meetings in the event of so-called exceptional circumstances, such as relo-
cations, closures or collective redundancies. This right was included in the subsidiary 
requirements and in almost 90% of EWC agreements as of 2015 (De Spiegelaere and 
Jagodziński 2015).

De Spiegelaere (2017) while describing the EWCs role in cross-border restructuring 
enumerated the following dimensions. The EWCs can: 

• be instrumental in coordinating the employees’ responses to the restructuring 
and be the catalyst for the creation of a genuinely European strategy or action. 

• be used to obtain more information and buy some time, which could prove useful 
at the local level at which social plans may be negotiated. 

• bring in the necessary experts to help in evaluating the company’s plans and 
suggest alternatives; 

• support local strategies by exerting influence on management at the European level. 

• played an instrumental role – together with the trade unions represented 
in the company – in negotiating the terms and conditions of the 
implementation of restructuring measures, or in negotiating agreements 
about the ‘anticipation of change’.

It is worth noting at this point though that EWCs can be established in large enter-
prises operating transnationally only, while cross-border restructuring applies also 
to smaller enterprises (employing less than 1,000 employees). The total number of 
EWCs slightly exceeds 1 thousand and employing less than 7% of the total labour 
force in the EU – which is still a relatively small number. The Directive on Cross-Border 
Mergers Directive 2005/56 / EC (CBMD) and the subsequent EU Directive 2017/1132 
/ EC and Directive 2019/2121 protect workers’ rights to participate in all restructur-
ing processes, regardless of the size of the company. In the event that there are no 
BLER regulations in the country of registration of the newly established company, 
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employees may demand retaining the participation rights, if such a mechanism exists 
in a company employing at least 500 employees. Moreover, the CBMD and current 
Directive 2019/2121 ensure information and consultation rights in cross-border re-
structuring by repeating already existing workers entitlements also in this specific 
case. Especially art. 86k an 86l refer to I&C rights as well as recital 12 and 13 of the 
Directive 2019/2121. Companies undergoing restructuring processes are required to 
publish the draft terms of the restructuring, including an assessment of the likely 
employment and participation consequences for employees. This has to be made 
available to employee representatives or employees, where the former are not pres-
ent, and they have the right to express an opinion on the terms of the merger and its 
consequences. 

SOCIAL PARTNERS’ VIEWS ON I&C RIGHTS IN CROSS-BORDER  
RESTRUC TURING PRAC TICE

De Spiegelaere (2017) claims that 10% of restructuring in the EU are transnational in 
scope, putting jobs at risk in more than one EU Member State (on average 27% of all 
jobs affected are jobs under cross-border restructuring). In such transnational restruc-
turing processes, European Works Councils (and SE-Works Councils) should be involved 
to ensure that genuine and timely employee information and consultation takes place 
at the relevant, European level. At the same time, only 33% companies involved in Eu-
ropean transnational restructuring did not have an EWC (or SE-WC), which shows the 
potential role of this mechanism despite limitations stated above. 

The evidence shows that in practice legal entitlements given to the EWCs in cross-bor-
der restructuring are largely not exercised. Most EWCs were only informed and involved 
after the final decision was taken, and that the impact on the restructuring was there-
fore mostly limited or non-existent (Waddington 2010, Pulignano and Turk 2016). Voss 
(2016) shows that EWCs face many obstacles in adequately addressing restructuring 
events due to the fact the information they receive is often late and incomplete. More-
over, the EWCs have trouble getting access to expertise, and they have few instruments 
with which to enforce a company’s compliance with the rules.

The national reports in “Let us participate” study rather confirm these results. Accord-
ing to the respondents, employee involvement in the process of cross-border reor-
ganization of in multinationals is practically non-existent. The interviewees reported 
that this type of information generally does not reach the EWC sufficiently in ad-
vance and in a clear manner for it to be evaluated by the EWC’s members and for the 



30

company to take its opinion on these issues into account. This is the result of the fact 
that EWCs, in general, have a very limited capacity to influence the decision-making 
processes of the companies. In some cases also cultural differences and differences 
in national industrial relation systems may be an obstacle in effective operation of 
EWCs. However, the effectiveness of information and consultation processes vary and 
depends much on the corporate culture (ranging from limited to extensive I&C prac-
tices). For example, respondents indicated some restructuring processes in multina-
tional companies with headquarters in Germany or Denmark which involved EWCs in 
the form of ad hoc meetings with the presence of representatives of unions, BLERs 
coming from countries concerned.

An important differentiating factor is also the interaction between EWCs and national 
structures of social dialogue. In countries with strong structures, dialogue at the enter-
prise level shows a greater impact of both EWC and these national structures on I&C 
processes in the context of restructuring. Management decisions dictated by economic 
considerations are rarely consulted in EWCs and information on restructuring is often 
incomplete and delayed. Members of EWCs may express their opinion, but they cannot 
stop decisions taken without a mandate to do so. It is also of great difficulty to joint-
ly work out solutions with the managers. Respondents unanimously underline that as 
long as the possibility of negotiations or consensus building is not included in the legal 
powers of EWCs, the activities of these bodies will not bring the desired results.

Although EWCs do not have the capacity to negotiate working and employment con-
ditions, as this is the subject of collective bargaining at the national level and labour 
regulation is different in each country, the interviewees considered that it would be 
desirable for EWCs to have the capacity to develop a trade union strategy at Europe-
an level, which would make it possible to establish minimum common objectives on 
certain issues, which should subsequently be taken into account in the collective bar-
gaining processes in the different European countries in which the company is based. 
The interviewees also mentioned the possibility of launching joint trade union actions 
in the different European countries in which these companies are based, if necessary.
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Action Plan
Despite operation of the EU law for over a decade, guaranteeing employees the right 
to information, consultation and participation in cross-border restructuring, the enforce-
ment of these provisions is largely unsatisfactory as it was referred to in this report. Var-
ious studies (including the “Let us participate” project) shows the marginal role of EWC 
and BLER in these processes, and also points to numerous procedural flaws, which mainly 
concern the provision of incomplete or late information, and rarely practiced consulta-
tion. In addition, there are unequal standards in EU legislation, which give greater rights 
to employees employed in SE compared to employees in other multinational companies. 
Therefore, it is necessary to strengthen the role of employees in the cross-border restruc-
turing process and to consolidate the European level of collective labour relations (also 
in terms of the level playing field guaranteed in the legislation). Unfortunately, we still 
know too little about the implementation of employee rights in cross-border restructur-
ing processes. This gap can only be filled by conducting further in-depth research to for-
mulate better-established conclusions. Taking into account the above conclusions from 
the study ‘Let us participate. Cross-border corporate reorganization and the future of em-
ployee involvement in corporate governance’, the project partners formulated a number 
of recommendations in the form of an action plan. These recommendations are based on 
national reports and two Strategic Workshops taking place in 2021.

LEGISLATION AND ENFORCEMENT

Impact assessment of the Directive 2019/2121 in order to evaluate its effects after trans-
posing it to the national legislation systems in Member States. The new Directive has 
however some imperfections, which should be addressed by the following changes:

• introducing a mandatory social impact assessment, as part of a meaningful 
information and consultation about the proposed cross-border restructuring. 
The decision to proceed with the restructuring must not go ahead before the 
consultation is terminated in companies involved. This means that management 
should inform employees’ representatives at an early stage, as soon as a cross-
border restructuring is envisaged.
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• The 25% threshold provided for in Article 7.2 (b) of the SE Directive has been 
raised to 33% in the Cross-border Mergers Directive (Article 16.3.e) for no other 
reason than to weaken the SE acquis. Therefore, the recommendation would be 
to adapt the same standard in this respect for both SE and other companies at 
the level of 25%, so more companies could meet the threshold and more workers 
would gain participation rights,

• Introducing clearer regulations on sanctions and not leaving this to the Member 
States, especially in case of grave and persistent violations of worker rights, which 
might lead to a damaging lack of precision in national legislation. It should be 
possible for such sanctions to have  
transnational effect so as to prevent companies from avoiding them by relocating 
to other countries.

Amending the Directive 2009/38/EC on EWCs:

• Shortening the period for concluding an agreement (two instead of current three 
years as provided for in the directive)

• Making EWCs obligatory in companies of a certain size, rather than making their 
establishment dependent on the initiative of one of the parties (like in the case of 
SE-WCs)

• Introducing the possibility to conclude agreements on issues discussed in EWCs,

• Introducing proportionate sanctions for violating the provisions of the Directive.

Adopting a directive on workers participation which would set level playing field for all 
workers in the EU. See the position of ETUC (2016) in this respect.

Introducing protection against dismissal and discriminatory treatment for workers’ rep-
resentatives, both on the board and in the works council. Sufficient time off and train-
ing must also be secured.

Clarifying the confidentiality rules which is necessary for flow of information in EWC 
and BLER. The same rules on confidentiality shall apply to workers’ board-level repre-
sentatives and shareholders’ representatives alike. Workers’ board-level representatives 
should have the right to regularly communicate with national and European worker 
representation bodies.
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Strengthening access to information in reasonable time, so the EWC’s members and 
BLERs have enough time for an adequate reaction. They should be informed about the 
potential implications for employment and the strategies of the company, especially 
where the applicable. The Directive’s 2019/2121 provisions do not adequately provide 
that employees and their representatives at all levels of the company are adequately 
informed and consulted about the company’s plans.

Better enforcement of the provisions of the Directive 2019/2121 on cross-border re-
structuring, Directive 2009/38/EC on EWCs and national regulations on BLER, the need 
to provide EWCs, BLER and other relevant workers’ representations with better material, 
legal resources and access to expert advice, and finally the need to ensure trade union 
involvement in restructuring processes;

Introducing gender parity in BLER and EWCs. Each gender should be represented at a 
level of between 40% and 60% in decision-making structures which is an essential im-
perative of the fundamental principles of democracy and human rights, as enshrined in 
the EU Treaties and the Charter of Fundamental Rights.

SOCIAL PARTNERS AC TIONS
Training provided to members of EWCs, representatives in boards, but also to general 
workers and employers so they will be acquainted with the instruments. Training activ-
ities should be provided separately in content and extent to the above groups due to 
other competence profiles:

• BLER: management (strategic, financial, organisational, etc.), trade law, 
legal responsibilities of the board member, soft skills (negotiations and 
communications), etc.

• EWC: understanding of corporate documents (strategies, financial plans, 
information presented to shareholders, corporate policies, etc.), soft skills 
(negotiations and communications), corporate language course, etc.

• General employees: raising awareness on BLER, EWC, trade unions and their 
function,

• Employers (especially national branches): legal provisions on BLER, EWC and their 
role in corporate management.  
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Improving communication within EWCs by undertaking following initiatives:

• increasing the number of meetings (beyond annual meetings),

• promoting the exchange of trade union representatives between company 
headquarters in different countries, 

• creating working groups within the Committees to address specific issues  
of concern, 

• taking advantage of digital information and communication systems to interact, 
organise and develop a dialogue between social partners.

STUDIES AND DISSEMINATION

Conducting in-depth studies on the role impact of the information, consultation and 
participation mechanisms on cross-border restructuring (and vice-versa). Authors of 
few studies on this issue underlined insufficient information in this respect (Cremers, Vi-
tols, 2019, De Spiegelaere & Jagodziński, 2015, De Spiegelaere 2017, Munkholm, 2018) 
therefore many difficulties are still uncovered and precise recommendations are more 
difficult to formulate. Due to the fact that the studies require transnational perspective, 
source of funding should be located at the EU level: European Commission, EU-level 
social partners, multinational companies, 

Publishing and disseminating best practices on the role of EWCs, BLER and other infor-
mation, consultation and participation mechanisms in cross-border restructuring in the 
form of both publications and meetings (ie. workshops, trainings, seminars),

Awareness raising about the important contribution that EWCs and BLER can make to 
better anticipating and managing the potential consequences of cross-border restruc-
turing could, combined with efforts to build the capacities of local works councils and 
trade unions, help in the creation of more and better EWCs,

Advocacy actions aimed at legislative changes and dissemination of knowledge on 
workers’ rights in cross-border restructuring, including EU and national level cam-
paigns, using social media.



35

References
Bayer, W. (2013), Grenzüberschreitende Verschmelzungen im Zeitraum 2007 bis 2012, 
Jena, Friedrich-Schiller-Universität Jena http://www.boeckler.de/pdf/mbf_2013_06_
verschmelzungen_bayer.pdf 

Bech-Bruun and Lexidale (2013), Study on the application of the Cross-border Mergers 
Directive for the Directorate General for the Internal Market and Services, European 
Union. http://dx.doi.org/10.2780/96404 

Biermeyer and Meyer (2019), Chapter 2. Employee participation issues in cross-border 
mergers: key empirical findings [in:] Cremers, J., Vitols, S. (ed.) Exercising voice across 
borders: workers’ rights under the EU Cross-border Mergers Directive, European Trade 
Union Institute, Brussels https://www.etui.org/publications/books/exercising-voice-
across-borders-workers-rights-under-the-eu-cross-border-mergers-directive

CBOS (2021), Związki zawodowe w Polsce [Trade unions in Poland]. Warszawa: Centrum 
Badania Opinii Społecznej.

Cremers, J., Vitols, S. (ed.) (2019), Exercising voice across borders: workers’ rights un-
der the EU Cross-border Mergers Directive, European Trade Union Institute, Brussels 
https://www.etui.org/publications/books/exercising-voice-across-borders-workers-
rights-under-the-eu-cross-border-mergers-directive

Conchon, A. (2011), Board-level employee representation rights in Europe. Facts and 
trends. Report 121, European Trade Union Institute, Brussels. https://www.etui.org/
publications/reports/board-level-employee-representation-rights-in-europe 

De Spiegelaere, S. (2017), Company restructuring across borders: with or without Eu-
ropean Works Councils? ETUI Policy Brief https://www.etui.org/sites/default/files/
Restructuring%2C%20EWCs%20De%20Spiegelaere%20Policy%20Brief%20PB%20
2017.01%20Print.pdf

De Spiegelaere, S., Jagodziński, R. (2015), European Works Councils and SE Works Coun-
cils in 2015: facts and figures, Brussels, ETUI. https://www.etui.org/publications/books/
european-works-councils-and-se-works-councils-in-2015-facts-and-figures 



36

Edwards, T. et al. (2006), National industrial relations systems and cross-border restruc-
turing: evidence from a merger in pharmaceuticals, European Journal of Industrial Re-
lations, 12 (1), 69–87

ETUC (2016), Orientation for a new EU framework on information, consultation and 
board-level representation rights, ETUC position paper https://www.etuc.org/en/doc-
ument/etuc-position-paper-orientation-new-eu-framework-information-consulta-
tion-and-board-level 

Eurofound: Third European Company Survey – Overview report: Workplace practices – 
Patterns, performance and well-being, 2015, Figures for Table 44. 

Finansministeriet: Fusioner i staten – erfaringer og anbefalinger, Schultz Information, 
Copenhagen 2005, ISBN: 87-7856-732-1, p.82. 

The Institute for Mergers, Acquisitions and Alliances https://imaa-institute.org/ 

Instytut Spraw Obywatelskich (INSPRO) (2016), 10 lat rad pracowników w Polsce. Co 
dalej? [10 years ofworks councils in Poland. What’s next?]. Łódź: INSPRO.

Luty, P. (2015), Połączenia i przejęcia transgraniczne z udziałem polskich spółek w latach 
2005–2014 – wybrane zagadnienia [Cross-border mergers and acquisitions involving 
polish companies in years 2005–2014 – selected issues], Zeszyty Naukowe Uniwersytetu 
Szczecińskiego no. 854, ‘Finanse, Rynki Finansowe, Ubezpieczenia’ no. 73, Wydawnictwo 
Naukowe Uniwersytetu Szczecińskiego, Szczecin, p. 547–557; www.wneiz.pl/frfu.

Munkholm, N. V. (2018), Board level employee representation in Europe: an overview, 
DG Employment, Social Affairs and Inclusion, European Commission, Brussels. https://
eu.eventscloud.com/file_uploads/e0bd9a01e363e66c18f92cf50aa88485_Munkholm_
Final_EN.pdf 

Pendelton, A. (2019), Chapter 3. The effects of cross-border mergers on labour: big chal-
lenges, little evidence [in:] Cremers, J., Vitols, S. (ed.) Exercising voice across borders: 
workers’ rights under the EU Cross-border Mergers Directive, European Trade Union In-
stitute, Brussels https://www.etui.org/publications/books/exercising-voice-across-bor-
ders-workers-rights-under-the-eu-cross-border-mergers-directive



37

Pulignano, V. and Turk, J. (2016), European Works Councils on the move: management 
perspectives on the development of a transnational institution for social dialogue, 
Working paper Centre for Sociological Research (CeSO) Employment (industrial) Rela-
tions and Labour Markets 2016-1, Leuven, KU Leuven. 

Reynolds, S., Scherrer, A. (2016), Ex-post analysis of the EU framework in the area of 
cross-border divisions. European Implementation Assessment, Ex-Post Impact Assess-
ment Unit, European Parliament, Brussels https://www.europarl.europa.eu/thinktank/
en/document.html?reference=EPRS_STU(2016)593796

Voss, E. (2016), European Works Councils assessments and requirements: report to the 
ETUC, Brussels, ETUC https://www.etuc.org/en/publication/european-works-coun-
cils-assessments-and-requirements-report-etuc 

Waddington, J. (2010), European works councils: a transnational industrial relations in-
stitution in the making, London, Routledge

Waddington, J., Conchon, A. (2016), Board Level Employee Representation in Europe: 
Priorities, Power and Articulation. Routledge, London.

LEGAL AC TS

Council Directive 94/45/EC of 22 September 1994 on the establishment of a European 
Works Council or a procedure in Community-scale undertakings and Community-scale 
groups of undertakings for the purposes of informing and consulting employees 
https://eur-lex.europa.eu/eli/dir/1994/45/oj 

Council Directive 2001/86/EC of 8 October 2001 supplementing the Statute for a Euro-
pean company with regard to the involvement of employees https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=celex%3A32001L0086 

Directive 2005/56/EC of the European Parliament and of the Council of 26 October 
2005 on cross-border mergers of limited liability companies https://eur-lex.europa.eu/
legal-content/EN/TXT/?uri=celex:32005L0056 

Directive 2009/38/EC of the European Parliament and of the Council of 6 May 2009 
on the establishment of a European Works Council or a procedure in Community-scale 



38

undertakings and Community-scale groups of undertakings for the purposes of inform-
ing and consulting employees (Recast) https://eur-lex.europa.eu/eli/dir/2009/38/oj 

Directive (EU) 2017/1132 of the European Parliament and of the Council of 14 June 
2017 relating to certain aspects of company law https://eur-lex.europa.eu/legal-con-
tent/EN/ALL/?uri=celex%3A32017L1132 

Directive (EU) 2019/2121 of the European Parliament and of the Council of 27 Novem-
ber 2019 amending Directive (EU) 2017/1132 as regards cross-border conversions, 
mergers and divisions https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX-
%3A32019L2121



Sole responsibility 
lies within autor. 
The European 
Commission is not 
responsible 
for any use that 
may be made of 
the information 
contained therein.

With financial support from the European Union

This copy is free

Бизнис Конфедерација на  Македонија
Business Confederation of Macedonia


