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Introduction 

 

 

This paper is the result of a remarkable project. This project is vaster and more profound than meets the 

eye and its purpose is to inform and advise the members of the European Works Council (EWC) on their 

rights.  

To be precise, the project comes as a response to a chronic problem: the lack of real bipartite social 

dialogue. In order to address and, hopefully, properly resolve this problem, we need, on the one hand, 

strong employers’ organisations/employers and on the other hand, a free and strong trade union.  

“The European Works Council plays an essential role in the development of European collective labour 

relations because these relations represent the first European institution to defend the interests of 

workers at company level. They reflect the growing social awareness by reacting to the 

"Europeanization" of entrepreneurship, that appears in regard to the establishment of the European 

common market, supporting existing national information and consultation channels, and aiming at the 

goal defined in 1989 by the European Social Charter and the Social Action Program." (European 

Foundation for the Improvement of Living and Working Conditions) 

This paper comes to support the members of the EWC, the leaders of trade unions and the managers that 

are interested in the activity of the EWC. The legislative analysis proposed by the paper does not intend 

to present in detail the concepts, definitions and the principles of functioning of the EWC, but rather to 

underline the specifics of the functioning of the EWC, the rights and duties of its members 

and the procedure of selecting and representing employees. 

 
The purpose is to offer a useful instrument to contribute to the improvement employees’ proposals and 

to obtain notable results in the collective bargaining.  

To undergo this paper, we sent out questionnaires to representatives of the EWC, of management and 

of trade unions from multiple multi-national companies, namely UniCredit Tiriac Bank, Nokia, 

Feroneria, Leoni, Delphi, Tenaris, ArcelorMittal, Thyssenkrupp Ag. 

We hope that this paper can serve as a key document in your continuous training approach and we are 

convinced that it will contribute to a better understanding of the mechanisms of organisation and 

functioning of the EWC, as well as to the qualitative increase of the workers' representation in these 

European structures. 
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1. LEGAL PROVISIONS IN THE FIELD  

 

1.1. Analysing the transposing of EU directives  

The European Works Council (EWC) is constituted, organised and is functioning in the 

European Economic Area (EU, UK, Island, Lichtenstein, Norway, Switzerland), according to 

the Directive 2009/38/CE of the European Parliament and of the European Council from 22nd 

of September 1994.  

The Directive 2009/38 offers the general framework aimed at favouring the emergence of EWCs 

and to assure their suitable functioning on the territory of the European Union (EU). There is a 

high degree of freedom of the parties that are directly involved (the management of the 

companies and the employees’ organisations) in deciding on the concrete mode of organising 

and functioning of the EWC. The Directive stipulates that the decisions are being taken as result 

of the negotiations between the representatives of the two parties. The Directive proposes a series 

of issues that need to be negotiated between the parties and these issues become important 

subjects if the negotiations fail.  

 

The framework offered by the Directive 2009/38 is a general one because, in reality, the national 

legislation applies, each member state of the EU having the obligation to transpose the directive 

in its own legislation. Key elements such as the precise representation of employees or the 

establishing of sanctions in case of non-compliance with the legal provision are conditioned on 

the transposing of the directive into the national legislation. In the case of each EWC, the national 

legislation is applied in accordance with where the company or the interest group has established 

its headquarters. If the company is not located in a EU member-state, then the legislation of the 

member state where the company delegated its representative is applied, or in the absence of a 

representative within the EU territory, the legislation of the state with the highest number of 

employees within its branch.  

 

The Directives regarding the EWC do not apply to committees operating under an agreement 

concluded prior to the entry into force of those Directives. According to Directive 2009/38, 

agreements concluded until the beginning of June 2011, in accordance with the old Directive, 

remain in force. 

 

Data from the European Trade Union Institute show that out of a total of over one thousand active 

EWCs in 2015, approximately 39% operated on the basis of agreements negotiated prior to the 

entry into force of Directive 94/45, thus not being covered by the provisions of European 

directives. If we take into account that approximately 49% operated under the first directive, the 

provisions of Directive 2009/38 applied only in approximately 12% of cases. 

 

1.2. National provisions 
 

In Romania, the Directive 2009/38 was transposed by the Law 186/2011 amending and 

supplementing the Law 217/2005, which was transposing the old directive. 

The national law regulates the conditions regarding the establishment of the EWC or the 

establishment of the procedure of informing and consulting the employees in the undertakings of 
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Community-scale and in the groups of undertakings of Community-scale, in order to improve 

the right to information and consultation of the employees. 

The EWC is forming in every Community-scale undertaking and in each group of Community-

scale undertakings The modes of informing and consulting employees are defined and are being 

applied based on the principle of efficiency, so as to ensure the effective exercise of the right to 

transnational information and consultation of employees and to allow effective decision making 

by undertakings or groups of undertakings. 

If the Community-scale group of undertakings includes one or more undertakings or one or more 

groups of undertakings which are also of Community dimension, the CEI shall be set up at the 

level of the group. 

The information and consultation of the employees is carried out at a relevant level of 

management and representation, depending on the treated subject and is limited to the 

transnational aspects. 

Transnational aspects are those aspects which relate to the Community-scale undertaking or 

group of Community-scale undertakings, as a whole, or to at least two undertakings or 

subsidiaries, branches or other secondary offices of an enterprise or group, located in two 

different member-states.   

In the establishing of the transnational character, one takes into consideration, regardless of the 

number of member states involved, the level of leadership and representation, as well as the 

extent of the possible effects on the European workforce, or the effects involving transfers of 

activities between states.  

The information and consultation of the EWC are correlated with the information and 

consultation of the national employee representation bodies. 

In case decisions are expected to produce important changes of the work organization or of the 

collective labour agreements, the information and consultation processes are carried out 

simultaneously, at national level, by the branch or group of units, as the case may be, and within 

the EWC. 

Expressing a point of view on behalf of the European Works Council does not affect the capacity 

of the central management to organize the necessary consultations, respecting, at the same time, 

the terms provided by the legislations and / or practices in Romania. 

The relations between the central management in Romania and the EWC are based on the 

principle of collaboration, respecting their mutual rights and obligations. The collaboration 

between the central management and the employees' representatives is also necessary within the 

procedure of informing and consulting the employees. 

Negotiations between the central management and the special negotiating group are based on the 

principle of collaboration 

Confidential information communicated to members of the special negotiating body, members 

of the European Works Council, experts and employees' representatives may not be disclosed to 

third parties even after the expiry of their term of office, regardless of where they are located.  
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The central management in Romania is not obliged to communicate information if this would 

objectively and seriously affect the functioning of the respective undertakings or would harm 

them but has the obligation to motivate in writing the refusal to disclose the information. 

Currently, all of the approximately 110-120 EWCs in which the employees of some companies 

with operations in Romania are being represented have been set up and operate in accordance 

with the laws of other states in the European Economic Area. We do not have exact data, but we 

estimate that around 60 EWCs currently have at least one representative from Romania, for 

example: 

Table 1. The company name and the number of Romanian members within the EWC 

 

Company Number of members 

ArcelorMittal 5 

BMT Group 4 

Groupe Renault 3 

Assa Abloy 2 

Autoliv 2 

UniCredit Group 2 

Generali Group 2 

Nokia  2 

Leoni 2 

Delphi 1 

Tenaris 1 

Valeo 1 

Colgate-Palmolive 

Company Inc 

1 

Enel 1 

Holcim-Lafarge 1 

CRH Ciment 1 

GlaX-oSmithKline 1 

Auchan 1 

Veolia Environnement 1 

Monier 1 

Thyssenkrupp Ag 1 

Feroneria  1 

 

For example, in 2014, in Romania, there were approximately 30,000 subsidiaries of foreign 

companies, over 21,000 of which were controlled by companies from other European Union 

(EU) countries. Cumulatively, in the same year the Romanian subsidiaries of EU companies 

had approximately 817,000 employees, for a total turnover of over 92 billion euros. 
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2. THE EUROPEAN WORK COUNCIL 

The European Works Council is a permanent body set up with the aim of informing and 

consulting employees in transnational undertakings and groups of undertakings at European 

level. Historically, the EWC is the first and most important European institutional mechanism 

for representing the interests of employees at company level. 

The decision whether or not to set up the EWC belongs to the representatives of the employees 

of a company, in agreement with its central management. 

A EWC may be set up in any undertaking or group of undertakings that employ at least 1,000 

workers in all the Member States of the European Economic Area and which have at least 150 

employees in two different Member states. According to European regulations, they are referred 

to as "Community-scale" undertakings or groups of undertakings. A EWC can be constituted 

by concluding an agreement between the representatives of the employees and those of the 

central management of the undertaking (or group of undertakings), an agreement that is 

negotiated in advance between them. Negotiations for the establishment of a EWC are generally 

initiated by the central management. This may be done either on its own initiative or at the 

written request of at least 100 employees from two branches on the territory of at least two 

different Member States. 

If the central management of the undertaking is not located in the territory of any Member State, 

the same criteria applies as in the case of determining which national legislation is subject to 

the operation of a given EWC: the role of central management is taken up by its representative 

on the territory of the Member State, or by the branch with the most employees of the branches 

in the Member States. 

The European Works Council shall be composed of employees of the Community-scale 

undertakings or of the Community-scale group of undertakings appointed or elected by the 

employees' representatives or, in their absence, by all employees. 

The members of the special negotiating body shall be elected or appointed in proportion to the 

number of employees employed in each Member State by the Community-scale undertaking or 

Community-scale group of undertakings, by allocating in respect of each Member State one 

seat per portion of employees employed in that Member State amounting to 10 %, or a fraction 

thereof, of the number of employees employed in all the Member States taken together.  

 

The European Works Council shall adopt its rules of procedure. The organization and 

functioning regulation will include the concrete way of appointing or electing its members, as 

well as aspects regarding the suspension, revocation or termination of their mandates. 

The central management checks every 2 years if the number of employees has changed; in this 

case the number of members in a state must be readjusted. When such a change is found, the 

central management shall notify the European Works Council in writing of that change. The 

European Works Council shall appoint or elect a new member, under the conditions laid down 

in the rules of organization and operation. 

In order to ensure continuity within the European Works Council, in the situations provided in 

the organization and functioning regulation, a reserve list is constituted which will be discussed 

and approved by the EWC members. 
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In order to ensure the coordination of its activities, the European Works Council shall elect 

from among its members a small committee of up to 5 members, which shall have the necessary 

conditions to be able to carry out its activities on a regular basis. 

The select committee adopts a regulation of organization and functioning. The central 

management in Romania is informed about the composition of the European Works Council, 

the select committee, as well as the persons appearing on the reserve list. It also informs the 

management of the subsidiaries, branches and other secondary offices of the Community-scale 

undertaking, as well as the management of the enterprises that make up the Community-scale 

group. 

The central management shall convene, at least once a year, a meeting with the European Works 

Council to inform and consult it on the progress of the activity of the Community-scale 

undertaking or group of Community-scale undertakings and its prospects, on the basis of a 

report prepared by the central management. 

The central management will communicate the date of the meeting of the European Works 

Council and the local management, at least 15 calendar days before it. 

When exceptional situations occur or in the case of decisions that significantly affect the 

interests of employees, especially in case of change of headquarters, closure of undertakings or 

subsidiaries, branches or other secondary offices, collective redundancies, the select committee 

or, if it does not exist, the European Works Council has the right to be informed. In this case, 

the European Works Council or, as the case may be, the select committee shall have the right 

to meet, at its request, with the central management of Romania or any other level of 

management within the Community-scale undertaking or group of Community-scale  

undertakings that have the competence to make decisions, to be informed and consulted. 

Members who have been elected or appointed by subsidiaries, branches or other secondary 

offices and / or by undertakings which are directly affected by those measures or decisions also 

have the right to attend the meeting with the select committee. 

The information and consultation meeting shall take place as soon as possible, on the basis of 

a report prepared by the central management or by the management organized at various levels. 

The European Works Council may express its views on the report at the end of the meeting or 

within a reasonable time, but not later than 10 days after the date of the meeting. 

Before and after any meeting with the central management, the European Works Council or the 

select committee, which may be extended where appropriate, has the right to meet without the 

central management being present. 

The European Works Council or the Select Committee, as the case may be, may be assisted by 

experts of their choice, in so far as this is necessary for the performance of their duties. The 

central management located in Romania bears the expenses for at least one expert. 

The operating expenses of the European Works Council are borne by the central management 

located in Romania, which will establish, in collaboration with the European Works Council, 

its annual budget. The central management provides the members of the European Works 

Council with the financial and material resources to enable them to properly fulfil their 

obligations established by this law. 
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The central management shall, unless otherwise agreed, bear the costs of organizing the 

meetings and translating them, as well as the travel and accommodation expenses of the 

members of the European Works Council and of the members of the select committee. 

Experts can support EWC members in properly understanding processes and situations that are 

difficult to interpret, given the economic, financial and organizational complexity of 

transnational enterprises or groups of enterprises. Thus, experts can: 

 analyse the position of each subsidiary within the group, from an economic, social and 

financial point of view; 

 regroup the information of internal and external origin regarding the whole enterprise 

or group; 

 by comparison with other enterprises / groups, give a relative dimension to the 

requirements imposed on employees by management; 

 provide examples of good practice observed in other enterprises; 

 make connections between issues directly related to the enterprise and other broader 

topics (macroeconomic developments, geopolitical contexts, institutional changes, etc.). 

 

More specifically, the assistance provided by external experts may include: 

 data analysis; 

 evaluation of the economic and financial situation of the company; 

 identify problems and highlighting the room for manoeuvre in finding and 

implementing solutions;  

 elaborate alternative proposals to those presented by the management. 

 

The members of the EWC have the obligation to inform the representatives of the employees 

from the subsidiaries of the undertaking or from the group of undertakings regarding the content 

and the results of the information and consultation activities of the EWC. If these 

representatives do not exist, they have the obligation to inform all employees. 

According to the Romanian legislation (Law 217/2005 republished, art. 53), the following 

violations constitute contraventions and are sanctioned with a fine from 2000 to 4000 lei: 

 obstructing the establishment, organization or functioning of the special negotiating 

body, the EWC or preventing the establishment or application of the procedure for 

informing or consulting employees by a member of the central management or 

management at another level within an enterprise or group of enterprises or by a person 

acting on their behalf; 

 discriminating against a member of the special negotiating body or a member of the 

EWC; 

 disclosure of confidential information by the persons to whom it was communicated 

within the activity of the EWC. With regard to compliance with the written agreement 

establishing the EWC, it is possible to introduce a clause setting out concrete ways of 

resolving disputes arising from the application of the agreement. 

 

Conclusions and recommendations 

Romania, as a member state of the European Union, ratified Directive 2009/38 / EC of the 

European Parliament and of the Council of Europe and transposed it into domestic legislation 
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by Law no. 217/2005 on the establishment, organization and functioning of the European 

Works Council. 

Even if, from a formal point of view, the activity of the EWC is restricted to information and 

consultation, the parties involved have the freedom to extend the competences of the EWC 

according to the needs and the possibility to reach an agreement in this respect. The endowment 

of a certain EWC with additional competencies and its transformation into a more complex 

body representing the interests of employees, depends on the vision, needs and capacity of the 

employees' representatives and the company's management to develop the committee's activity 

in such a direction. 

There are cases where EWCs are directly involved in negotiating transnational agreements at 

company level. 

The efficiency of the EWC in representing the interests of employees varies: 

 there are some councils that have a formal or symbolic role; 

 there are councils who are very active, and they contribute to informing and consulting 

employees at transnational level; 

 some councils function as a meeting place for employee representatives in the countries 

in which the company operates, without any of the countries dominating the interaction 

within the committee and without having a pronounced transnational dimension. 

 there are councils in which the domination is held by the representatives of the 

company's country of origin; 

 others councils have developed as transnational representation structures, with a specific 

European identity, separate from the issues strictly related to the activities at national 

level. 

The diversity of the ways of organization, functioning and involvement of the EWCs depends 

on the organizational culture, on the practices at the group level, on the provisions of the 

organisation and on the functioning regulation. Moreover, there are many companies of 

transnational size in Romania that have not set up a EWC yet. An involvement of trade unions 

in this regard, at sectoral and national level would increase the degree of representation of 

employees' interests to management. 

Currently, there is no official framework for regulating transnational agreements at the 

company level, either at the international or European level, where the mechanisms of 

transnational social dialogue are usually institutionalised. The absence of a legislative 

framework means that the negotiation, signing and, often, even implementation or observance 

of this type of agreement are strictly voluntary, depending only on the actions of the parties that 

are directly involved and on the relations between them. 

The lack of legislative regulation is the most controversial aspect of the EWC agreements, 

especially at European level, where, since the mid-2000s, there have been constant debates 

between authorities, employers and trade unions about the positive and negative consequences 

of lack of regulation at EU level, as well as the potential effects of adopting such regulation. 

The stakes of these debates are at least as important as the EU directives on the European Works 

Councils. 
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