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1. INTRODUCTION 

This report is part of the results of the research carried out in Spain within the framework of 

the European Project “Cross-border corporate reorganisation and the future of employee 

involvement in corporate governance” financed by the European Commission's Directorate-

General for Employment, within the framework of the European Social Dialogue Promotion 

Programmes. The overall objective of the project is to improve employee participation in the 

European social dialogue. 

In recent years, the EU has carried out a series of legislative reforms to facilitate the cross-
border mobility of companies within the European Union. To this end, company law rules have 
been harmonised in all member states. This legislation establishes a series of safeguards to 
protect the rights and interests of shareholders, creditors and employees involved in 
corporate reorganisations. 

This report addresses the research results on the right of workers to participate in the 

management of companies (corporate governance) through their representation in the 

management bodies of companies and how these rights are guaranteed in the processes of 

cross-border company reorganisations. 

Methodology of the study 

The study was conducted between January and April 2021. The research methodology has 

focused on analysing available information through secondary sources (previous studies and 

analyses, statistical information, etc.) and primary information through individual interviews 

with social partners and experts in labour relations. 
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2. CONCEPTUAL FRAMEWORK 

Before starting the study, a series of concepts have been defined, which are key to understanding how 

corporate governance systems affect the processes of a cross-border company reorganisation. 

 Workers' rights to information, consultation and participation in companies. 

The Law establishes the right of workers, directly or through their legal representatives, 
to be informed and consulted by the employer on those issues that may affect their 
employment relationship or their working conditions. 

Likewise, workers, directly or through their representatives, have the right to participate in 
certain issues that are adopted in companies, such as those related to the prevention of 
occupational hazards. 

 Cross-border company reorganisation: company mergers 

From a legal point of view, a merger is an operation that affects two or more companies, 
entailing the extinction of all or some of them and the integration of their respective 
assets and partners into a single company. When at least two of the companies involved 
are governed by the laws of different Member States, it is a cross-border merger. 

There are two different ways of merging companies: "merger by formation of a new 
company", whereby existing companies are merged into a new company, and "merger 
by absorption", where one or more companies are merged into an existing company. This 
is a mechanism for business concentration, which makes it possible to strengthen the 
competitiveness of companies. 

 Cross-border company reorganisation: division of companies 

The division may be total or partial, including a spin-off, in favour of a newly created 

company, provided that at least two of the companies involved are governed by the laws 

of different Member States. 

 Cross-border transformation of companies 

This is the operation whereby a company incorporated under the Law of one Member 
State (State of origin) changes its legal framework and becomes subject to the Law of 
another Member State (State of destination), transferring its registered office to the 
latter and retaining its legal personality, and therefore without being dissolved and 
liquidated in the former, and without being incorporated "ex novo" in the latter. This 
operation is equivalent to what Law 3/2009 on Structural Modifications of Commercial 
Companies describes as an international transfer of the registered office (art. 92 et seq.). 

 Co-management or co-governance of the company 

Co-management is understood as worker participation in companies' strategic, economic 
or financial decision-making processes. Thus, it is an "internal participation" mechanism 
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based on collaboration between capital and labour (Galiana Moreno and García Romero, 
2003:16). 

3. LEGAL FRAMEWORK: CO-MANAGEMENT IN EU LAW AND THE SPANISH LEGAL SYSTEM 

European Directives: 

- Directive 2001/86/EC supplementing the Statute for a European company with regard to 
the involvement of employees. 

- Directive 2003/72/EC supplementing the Statute for a European Cooperative Society with 
regard to the involvement of employees. 

- Directive 2005/56/EC on cross-border mergers of limited liability companies, now 
integrated into Directive 2019/2121/EC whose transposition deadline is 31 January 2023 
and whose most important novelty is that it regulates the procedures for guaranteeing 
the rights of information, consultation, participation and co-determination, where 
appropriate, of employees. 

Transposition of European directives into Spanish Law 

Directive 2005/56/EC, known as the “business mobility” directive, is transposed in Spain 

through: 

- Law 3/2009, of 3 April, on structural modifications of commercial companies, which 
regulates in Chapter II "intra-Community cross-border mergers". 

- This Directive also amends Law 31/2006, of 18 October, on the participation of employees 
in European Public Limited Companies and Cooperatives, by introducing a new Title IV 
(Articles 39 to 45). 

As a general rule, there is no system of employee participation through representation on 
company management boards in Spain. However, Directive 2001/86 introduced several 
safeguards to protect the right of employee participation, thus Law 3/2009 on structural 
modifications of commercial companies, in its article 67, under the heading "Rights of 
employee participation in the company resulting from the merger", establishes that the right 
of employees to participate in the company shall be defined following the provisions of Title IV 
of Law 31/2006, relating to employee participation in European Companies. 

Our legislation thus includes the possibility of negotiating employee participation rights at the 
board level in the case of cross-border mergers, explicitly for the resulting company if at least 
one of the companies involved in the merger is governed by a system of employee 
participation in the decision-making bodies of the companies.  
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4. CORPORATE CO-GOVERNANCE IN THE SPANISH SYSTEM 

Corporate co-governance or co-management, understood as a form of employee 

participation in companies' strategic, economic or financial decision-making processes, is not 

part of our legal tradition or our model of labour relations. 

 

In Spain, the participation of workers in the boards of directors of companies or their 

management bodies is regulated, in a very generic way, in article 129.2 of the Constitution 

and Article 4.1 of the Workers' Statute. Thus, although any legislation has not yet developed 

this right, it can be said that Spanish legislation does not give workers the right to participate 

in company decision-making. 

Spanish legislation provides for workers' rights to information and consultation and, only in 
certain, very exceptional cases, for workers' participation rights in company management or 
control bodies, specifically in European companies or companies resulting from a cross-
border merger within the EU, when the requirements mentioned in the previous section of 
the report are met. 

We can conclude that Spain is one of those countries which, with some specific experiences 

limited to the public sector and within the framework of collective bargaining (as was the case 

of the savings banks) or the exceptional cases mentioned in the private sector, currently lacks 

a regulatory framework establishing rights of co-management in companies. 

 

 Regulation of the right to employee participation in company management bodies in 

European countries 
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5. EXPERT ANALYSIS 

From the perspective of experts, the analysis of employee participation rights has been 

carried out through interviews with trade union representatives and experts in the field of 

labour law and industrial relations to find out their opinion on corporate governance in Spain. 

Profile of the experts interviewed: 

PROFILES 
Number of interviews 

conducted  

Trade union representatives 3 

Legal and industrial relations experts 2 

From the analysis of the information obtained through the interviews, we can draw the 

following general conclusions. 

 From the European institutions and bodies, it is considered that the involvement and 

participation of workers in management bodies or company boards of directors is a 

fundamental and essential issue in order to achieve the objective of greater worker 

protection. 

 In Spain, too, employee participation in company management bodies is one of the most 

important demands of trade unionism. However, there are also some arguments in the 

trade union sphere that co-management jeopardises the independence and autonomy 

of workers and their representatives concerning company management. 

 In the business sphere, there is also an attitude of rejection of workers' participation in 

the decision-making bodies of companies, as they consider that companies are not spaces 

for democratic participation. 

 Co-management models not only lead to more effective protection of workers' rights and 

interests but can also bring advantages and benefits for companies as the participation 

of workers' representatives in company decisions and strategies can have a positive 

impact on increasing workers' motivation and involvement and in turn on companies' 

productivity and competitiveness. 

 Collective bargaining is seen as the most appropriate way to incorporate and extend 

workers' participation rights. 

 The co-management system requires further qualification and training of trade union 

representatives on company boards. 


