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Introduction

This paper is the result of a remarkable project. This project is vaster and more profound than meets
the eye and its purpose is to inform and advise the members of the European Works Council (EWC) on
their rights.

To be precise, the project comes as a response to a chronic problem: the lack of real bipartite social
dialogue. In order to address and, hopefully, properly resolve this problem, we need, on the one hand,
strong employers’ organisations/employers and on the other hand, a free and strong trade union.

“The European Works Council plays an essential role in the development of European collective
labour relations because these relations represent the first European institution to defend the interests
of workers at company level. They reflect the growing social awareness by reacting to the
"Europeanization" of entrepreneurship, that appears in regard to the establishment of the European
common market, supporting existing national information and consultation channels, and aiming at
the goal defined in 1989 by the European Social Charter and the Social Action Program." (European
Foundation for the Improvement of Living and Working Conditions)

This paper comes to support the members of the EWC, the leaders of trade unions and the managers
that are interested in the activity of the EWC. The legislative analysis proposed by the paper does not
intend to present in detail the concepts, definitions and the principles of functioning of the EWC, but
rather to underline the participation of workers to the EWC meetings and the
representation of employers in this type of bipartite social dialogue.

The purpose is to offer a useful instrument to contribute to the improvement employees’ proposals and
to obtain notable results in the collective bargaining.

To undergo this paper, we sent out questionnaires to representatives of the EWC, of management and
of trade unions from multiple multi-national companies, namely UniCredit Tiriac Bank, Nokia,
Feroneria, Leoni, Delphi, Tenaris, ArcelorMittal, Thyssenkrupp Ag.

We hope that this paper can serve as a key document in your continuous training approach and we are
convinced that it will contribute to a better understanding of the mechanisms of organisation and
functioning of the EWC, as well as to the qualitative increase of the workers' representation in these
European structures.
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1. LEGAL PROVISIONS IN THE FIELD

1.1. Analysing the transposing of EU directives

The European Works Council (EWC) is constituted, organised and is functioning in the
European Economic Area (EU, UK, Island, Lichtenstein, Norway, Switzerland), according to
the Directive 2009/38/CE of the European Parliament and of the European Council from 22nd

of September 1994.

The Directive 2009/38 offers the general framework aimed at favouring the emergence of
EWCs and to assure their suitable functioning on the territory of the European Union (EU).
There is a high degree of freedom of the parties that are directly involved (the management of
the companies and the employees’ organisations) in deciding on the concrete mode of
organising and functioning of the EWC. The Directive stipulates that the decisions are being
taken as result of the negotiations between the representatives of the two parties. The Directive
proposes a series of issues that need to be negotiated between the parties and these issues
become important subjects if the negotiations fail.

The framework offered by the Directive 2009/38 is a general one because, in reality, the
national legislation applies, each member state of the EU having the obligation to transpose the
directive in its own legislation. Key elements such as the precise representation of employees
or the establishing of sanctions in case of non-compliance with the legal provision are
conditioned on the transposing of the directive into the national legislation. In the case of each
EWC, the national legislation is applied in accordance with where the company or the interest
group has established its headquarters. If the company is not located in a EU member-state,
then the legislation of the member state where the company delegated its representative is
applied, or in the absence of a representative within the EU territory, the legislation of the state
with the highest number of employees within its branch.

The Directives regarding the EWC do not apply to committees operating under an agreement
concluded prior to the entry into force of those Directives. According to Directive 2009/38,
agreements concluded until the beginning of June 2011, in accordance with the old Directive,
remain in force.

Data from the European Trade Union Institute show that out of a total of over one thousand
active EWCs in 2015, approximately 39% operated on the basis of agreements negotiated prior
to the entry into force of Directive 94/45, thus not being covered by the provisions of European
directives. If we take into account that approximately 49% operated under the first directive,
the provisions of Directive 2009/38 applied only in approximately 12% of cases.

1.2. National provisions

In Romania, the Directive 2009/38 was transposed by the Law 186/2011 amending and
supplementing the Law 217/2005, which was transposing the old directive.
The national law regulates the conditions regarding the establishment of the EWC or the
establishment of the procedure of informing and consulting the employees in the undertakings
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of Community-scale and in the groups of undertakings of Community-scale, in order to
improve the right to information and consultation of the employees.

The EWC is forming in every Community-scale undertaking and in each group of
Community-scale undertakings The modes of informing and consulting employees are defined
and are being applied based on the principle of efficiency, so as to ensure the effective exercise
of the right to transnational information and consultation of employees and to allow effective
decision making by undertakings or groups of undertakings.

If the Community-scale group of undertakings includes one or more undertakings or one or
more groups of undertakings which are also of Community dimension, the CEI shall be set up
at the level of the group.

The information and consultation of the employees is carried out at a relevant level of
management and representation, depending on the treated subject and is limited to the
transnational aspects.

Transnational aspects are those aspects which relate to the Community-scale undertaking or
group of Community-scale undertakings, as a whole, or to at least two undertakings or
subsidiaries, branches or other secondary offices of an enterprise or group, located in two
different member-states.

In the establishing of the transnational character, one takes into consideration, regardless of the
number of member states involved, the level of leadership and representation, as well as the
extent of the possible effects on the European workforce, or the effects involving transfers of
activities between states.

The information and consultation of the EWC are correlated with the information and
consultation of the national employee representation bodies.

In case decisions are expected to produce important changes of the work organization or of the
collective labour agreements, the information and consultation processes are carried out
simultaneously, at national level, by the branch or group of units, as the case may be, and
within the EWC.

Expressing a point of view on behalf of the European Works Council does not affect the
capacity of the central management to organize the necessary consultations, respecting, at the
same time, the terms provided by the legislations and / or practices in Romania.

The relations between the central management in Romania and the EWC are based on the
principle of collaboration, respecting their mutual rights and obligations. The collaboration
between the central management and the employees' representatives is also necessary within
the procedure of informing and consulting the employees.

Negotiations between the central management and the special negotiating group are based on
the principle of collaboration

Confidential information communicated to members of the special negotiating body, members
of the European Works Council, experts and employees' representatives may not be disclosed
to third parties even after the expiry of their term of office, regardless of where they are
located.
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The central management in Romania is not obliged to communicate information if this would
objectively and seriously affect the functioning of the respective undertakings or would harm
them but has the obligation to motivate in writing the refusal to disclose the information.

Currently, all of the approximately 110-120 EWCs in which the employees of some companies
with operations in Romania are being represented have been set up and operate in accordance
with the laws of other states in the European Economic Area. We do not have exact data, but
we estimate that around 60 EWCs currently have at least one representative from Romania, for
example:

Table 1. The company name and the number of Romanian members within the EWC

Company Number of members

ArcelorMittal 5

BMT Group 4

Groupe Renault 3

Assa Abloy 2

Autoliv 2

UniCredit Group 2

Generali Group 2

Nokia 2

Leoni 2

Delphi 1

Tenaris 1

Valeo 1

Colgate-Palmolive
Company Inc

1

Enel 1

Holcim-Lafarge 1

CRH Ciment 1

GlaX-oSmithKline 1

Auchan 1

Veolia Environnement 1

Monier 1
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Thyssenkrupp Ag 1

Feroneria 1

For example, in 2014, in Romania, there were approximately 30,000 subsidiaries of foreign
companies, over 21,000 of which were controlled by companies from other European Union
(EU) countries. Cumulatively, in the same year the Romanian subsidiaries of EU companies
had approximately 817,000 employees, for a total turnover of over 92 billion euros.
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2. The participation of workers to the EWC meetings

Employees’ participation in the European Works Councils consists in informing and
consulting them. According to Directive 2009/38 and Law 217/2005 informing means "The
transmission of data by the employer to the employees' representatives in order to enable
them to familiarize themselves with the subject matter and to examine it knowingly", and the
consultation consists in “a dialogue and exchange of views between the representatives and
the central management or any other more appropriate level of management”.

The central management shall provide all information needed for the formulation of such
requests and/or start negotiations by stakeholders. This means, for example, information about
the structure of the company, the total number of employees and the number of employees for
each subsidiary.

The representatives of the central management and the employees’ representatives are the
ones who take part in the negotiations. The latter meet in a "special negotiating body".

The special negotiating body is composed of employees’ representatives from all Member
States in which the company has subsidiaries. The number of representatives in each Member
State is determined proportionally to the number of employees from the undertaking of each
Member State. Each Member State is allocated a place in the special bargaining body for each
tranche of workers employed in that Member State, which represents 10% of the total number
of employees of the company at European level. All Member States in which the undertaking
has subsidiaries have at least one member in the special negotiating body. The members of the
special negotiating body of each Member State shall be appointed in accordance with the laws
of those States.

The Romanian legislation stipulates that they must be appointed or elected by the trade unions
or, in their absence, by the employees' representatives. If these representatives do not exist,
the employees shall appoint or directly elect the members of the special negotiating body.

Once the central management has been informed about the composition of the special
negotiating body, it shall convene the meetings at which the negotiations will take place.
Before and after each meeting, the members of the special negotiating body may meet
separately, in the absence of the representatives of the central management. To this end, they
shall be provided with the necessary means of communication. Also, in order to prepare the
negotiations, the special negotiating body may request for support from experts, including
representatives of trade unions recognized at Community level (in this case, representatives of
the European Trade Union Confederation). Experts can attend the negotiations, but can only
have an advisory role. The expenses related to the negotiations and the functioning of the
special negotiating body shall be borne by the central management. Costs for at least one
expert are also included. Directive 2009/38 (Art. 6) provides that the negotiation should take
place "in a spirit of cooperation in order to reach an agreement on the implementation of
information and consultation of workers". Negotiations should be concluded by a written
agreement establishing an EWC.

The written agreement concluded between the central management and the special negotiating
body must contain provisions establishing:
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1. which are the subsidiaries of the undertaking or the group of undertakings to which the
agreement applies;

2. composition of the EWC: number of members, distribution of seats (how many
members for each branch / enterprise), duration of their mandate;

3. the attributions of the EWC, the information and consultation procedures;
4. place, frequency and duration of EWC meetings;
5. financial and material resources allocated to the EWC;
6. the modalities of coordinating the activity of the EWC with the existing information

and consultation mechanisms at national level;
7. the ways in which the employees' representatives can meet and discuss the information

communicated to them;
8. the date of entry into force of the agreement and its duration;
9. the ways in which the agreement can be modified and denounced;
10. the cases in which the agreement must or may be renegotiated and the procedures for

renegotiating the agreement; This includes situations in which the structure of the undertaking
or group of undertakings changes sufficiently to require changes in the organization and
operation of the EWC.

In addition to the formal mechanisms - the applicability of different European regulations,
depending on the period in which the agreement was concluded under which a given EWC
operates, the differences between national laws and, especially, the guarantee of a high degree
of autonomy in negotiating the constituent agreement - a number of other factors that
contribute to the diversity of the organization and functioning of the EWC in practice. The
so-called "country effect" is quite significant, as is the case with the "sector effect": the
organization and functioning of the EWC differs significantly from country to country and
from sector to sector.

Active EWCs in companies having employees in Romania that provide the right to expertise
can be found in: ArcelorMittal, BMT Group, Renault, Valeo, Crédit Agricole, L'Oréal,
Lafarge, Sanofi-Aventis, Schneider Electric, Recticel, Veolia Environnement, Vinci,
Bouygues , Delhaize.

The ArcelorMittal agreement provides:

• maintaining in good working order and technological improvement of the equipment,
as well as preserving and adapting the essential skills of the workers in order to meet
the market demand;

• during periods of inactivity, reduction of working time through "technical
unemployment" programs and implementation of staff training programs;

• avoidance of forced dismissals, in case it is necessary to reduce the number of staff;
the need of a mutual commitment of the management and the trade unions, in such
situations the solutions can be reached only through a negotiation process adapted to
the particularities of each branch; finding solutions to maintain the purchasing power
of employees, with the limitation of salary losses in case of reduced working time;

• adequate information on the company's strategy and major development directions, in
order to identify the appropriate staff training needs;
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• developing an active training policy that is accessible to all employees; at the level of
subsidiaries, this must include annual training plans, negotiated with the unions.

ArcelorMittal currently has 83,000 employees in Europe, of which approximately 7,000 in
Romania.

ThyssenKrupp AG is a transnational company having approximately 155,000 employees in
80 countries. ThyssenKrupp has 4,000 employees in Central and Eastern European countries,
including Romania.
The international framework agreement of THYSSENKRUPP AG provides:

• observance of the fundamental principles and elementary standards of the World
Labor Organization: freedom of association, the right to collective bargaining, the
prohibition of forced labor, the prohibition of child labor, the principle of equal pay for
equal work;

• prohibition of discrimination (based on gender, age, race, ethnicity or social origin,
sexual orientation, disability, religion, ideological or political adherence) regarding the
recruitment, employment, promotion and remuneration of employees;

• compliance with the legislation in force regarding working time and overtime, as well
as health and safety at work;

• verbal and written communication to employees of the remuneration conditions and of
any changes brought to them;

• providing all the protective equipment necessary to minimize the risks of injury and
illness at work; permanent improvement of safety and health at work;

• promoting vocational training;
• observance of the right to trade union association of workers; allowing the access of

the union representatives inside all the units where there are employees represented by
them in order to allow them to exercise their representation attributions;

• informing the company's suppliers and encouraging them to adopt the principles of the
agreement;

• in order to implement, translate the agreement into the most common 8 languages
  within the company;

• e-mail address to which additional information may be requested and to which
violations of the provisions of the agreement may be reported;

• resolving conflicts at local and, where not possible, central level, in consultation with
the International Committee - a body responsible for monitoring the implementation of
the agreement, composed of representatives of the Global Works Council, the
European Works Council, IG Metall and and IndustriALL Global Union.

• adequate reporting on implementation to the International Committee by the human
resources manager of the company's Executive Committee; the right of members of
the International Committee to visit any branch in order to perform specific tasks.

• conclusion of the agreement for an indefinite period; procedures necessary for
revocation.

Conclusion and recommendations

In recent years, European trade union federations have become increasingly involved in
negotiating transnational company-level agreements. In this regard, some federations
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explicitly coordinate their actions with the European Works Council and trade unions at
national level. The presence of the latter among the signatories of an ATC is important in the
event of transposition of an agreement through collective bargaining at the level of
subsidiaries and, in general, makes the implementation of the agreement easier.

Simultaneous classification under several laws and collective agreements applicable to
activities in different countries can also raise more or less significant issues. The
consequences are multiple:

• before negotiating the actual content of the agreement, it is often necessary to
negotiate how the negotiations for the Transnational Company Agreement (TCA) will
proceed;

• even if the TCA signatories recognize each other, they do not necessarily benefit from
the recognition of those to whom the agreement refers; especially on the part of those
who represent employees in the negotiation and signing of an TCA there is a risk of
contesting the legitimacy of the signatories;

• local managements, which are in fact legal employers, benefit from a certain degree of
autonomy, which may allow them not to comply with an TCA signed by the central
management and which has no actual legal relevance;

• the lack of transparency of the negotiations and even of the content of the agreement,
which is not always brought to the attention of those in the branches;

• contradictions between the content of the TCA and that of the laws and collective
agreements applicable to the subsidiaries;

• poor and unequal implementation of TCA between subsidiaries;
• the impossibility to sanction TCA violations and to resolve conflicts arising as a result

of its implementation.

Some of the problems arising from the lack of legislation can be prevented by adjusting the
actual content of the agreement, which can stipulate clear procedures for monitoring
implementation and resolving conflicts. Also, the content of the agreement should be as
specific as possible when it comes to the identity of the signatories, the commitments made, to
whom it applies, the duration and any other drafting rules normally considered to be standard
for such a document.

However, the clear mandate of the signatories and the proper wording of the agreement
cannot fully compensate for the issue of the uncertain legal status of the TCA. In many cases,
it is decided to replace the absence of specific legislation with national legislation.

Although these TCAs have proven the positive potential of protests in facilitating negotiations
and ensuring implementation, in this very moment the right to strike is not explicitly
guaranteed transnationally, the ability of workers to engage in TCA negotiations depending on
the permissiveness of national laws. In Romania, for example, the right to strike is restricted
to situations where the negotiation of a collective labor agreement at unit level fails.
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