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1. - INTRODUCTION

This report presents the results of the research carried out in Spain in the framework of

the Project “Cross-border corporate reorganization and the future of employee

involvement in corporate governance. The main objective of this research is to know how

workers' interests are protected in cross-border corporate reorganization processes:

mergers, conversions and divisions.

The EU has carried out in recent years a series of legislative reforms aimed at facilitating

the cross-border mobility of companies within the European Union. To this end, European

company law has been harmonized to a considerable extent trying to find uniformity of

the rules in all the member states. This EU regulation establishes a series of safeguards to

protect the rights and interests of partners, creditors and employees involved in cross

borders reorganization of undertakings transactions.

The successive reforms have resulted in a legislative development of company law at the

European level and its consequent transposition into the legal systems of the member

states.

In this research we will focus on analyzing how this European regulation has been

transposed into the Spanish legal system and how the interests of the employees affected by

cross-border corporate reorganizationprocessesare protected. In summary, it is analyzed how the

rights of information, consultation and participation of the employees involved in these processes

are implemented in Spain.

Methodology adopted in the study

The Study has been carried out between the months of November 2020 and February 2021. The

research methodology has been focused on the analysis of available information (secondary

(information sources) and the expert assesment  trought in-deep interviews (primary information)

Research development phases: 

1. Information search

Desk research:

▪ Document review
▪ Legislative analysis

Field research – Expert assesment

▪ The field work has been conducting trought qualitative in deep-interviews designed
”ad hoc” to gathering information about topic from social agents (business and union
representatives) and experts from the labor and academic world.

2. Analysis of the available information

3. Conclusions and recommendations
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2. - OVERVIEW OF CROSS-BORDER CORPORATE REORGANIZATIONS INSPAIN

The cross-border mergers and acquisitions (M&A) market in Spain reflects a trend to increasing

deal volume.

In the last years, Spanish companies have become increasingly involved in cross-border M&A

transactions, mainly targeting to Europe and Latin America. The purchase of a company by

another (acquisition) or the union of two companies, giving rise to a larger one (merger), are one

of the most common forms of internationalization of Spanish companies, to increase dimension

and competitiveness.

In 2006 Spain reached record figures in the amount of capital invested in cross-border mergers

and acquisitions. According to data from Thomson Financial, the volume of cross-border

transactions amounted to 113,149 million euros. In this year 3 out of the 10 largest M&A

transactions in Europe involved Spanish companies, being the country in the top positions of the

M&A rankings during the first decade of this century.

In 2020 as a result of the crisis generated by the Covid-19 Pandemic, the number of transactions

was drastically reduced. According to the Report 'Transactional Impact Monitor: Spain and

Portugal' prepared by TTR - Transactional Track Record, in the first seven months of 2020, the

mergers and acquisitions market in Spain recorded a total of 1.080 transactions and a mobilized

capital of EUR 52,695million euros.The number of transactions is 22% lower than in the same

period of 2019, but its value is 37% higher.

The data reflects an optimistic trend for Spain in 2021, according to the aforementioned TTR

report.

The four sectors that have concentrated the cross-border mergers and acquisitions activity in 2020

will continue to be protagonists in 2021: financial services, infrastructure, renewable energy and

telecommunications.

3. -LEGAL FRAMEWORK FOR CROSS-BORDER CORPORATE REORGANIZATIONS

In the last years the EU has carried out legislative reforms aimed at eliminate barriers to
EU companies' freedom of establishment within the European Union and facilitate the
cross-border mobility of companies.

In 2003 the European Commission published a first Action Plan on the further integration
of company law in Europe: Modernising Company Law and Enhancing Corporate
Governance in the European Union - A Plan to Move Forward. The Plan listed 24
measures recommended to be implemented in the course of the following years.

The Commission revisited the 2003 Action Plan in 2005-2006. The new agenda focuses on
simplifying existing laws, assessing the impact of existing and proposed legislation to
determine the most appropriate regulatory instruments, and evaluating in many cases
whether a uniform law or a menu of options would best serve the EU.
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In 2012 the European Commission approvedthe Action Plan: European company law and

corporate governance - a modern legal framework for more engaged shareholders and

sustainable companies. The main objective of this new Action Plan has been supporting

companies’ growth and their competitiveness simplifying the cross-border operations of

European businesses and reinforcing the protection of the rights of shareholders,

creditors and employees of the companies involved.

The last milestone of the aforementioned Action Plan occurred in April 2018 with the

publicationby the European Commission of the called EU Company Law Package, which

seeks to establish “simpler and less burdensome rules for companies”  regardingtheir legal

constitution and cross border mobility and consists of two proposals: on the one hand,

the one relating to the use of digital tools and processes in the incorporation and

registration of companies (digitization of companies) and, on the other, favoring the

mobility of companiesthrough cross-border Conversions, Mergers and Divisions. 

These Plans and proposals for harmonization of European Company law have resulted in a

legislative development through different Directives that have been incorporated into

national legal systems.

European Directives on cross-border company reorganization and corporate governance
and their transposition into the Spanish legal system:

✔Directive 2005/56/EC, of 26 de octuber 2005, regarding cross-border mergers of

limited liability companies

The  main objective of this Directive is to make it easier to merge companies across

European borders.

This Directive establishes mechanisms that allow companies subject to different legal

systems to merge with each other on the basis of the existence of a national company

laws harmonized at European level.

The Directive establishes a series of provisions to guarantee the involvement of

employees in the case of cross-border mergers of European

companies.Neverthelessthe worker involvement provisions in the Cross Border Merger

Directive-CBMD are weaker than those provided by theDirective 2001/86/EC which

supplements the Statute for a European Company (SE) with regard to the

involvement of employees. As the issue of the protection of existing employee rights

to board-level representation.The solution which was found in the CBMD is

substantially based on the negotiating procedure found in the SE Directive: if one of

the merging companies had representation for employees at board level, employees

can demand the same rights, although, the proportion of employee members can be

restricted to one-third of the total. The threshold for an automatic right for employees
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to have board-level representation is when at least one-third of employees previously

enjoyed these rights, as opposed to 25 percent in the case of the SE.

Some of the experts participants in the Implementation Studyon Cross-Border Mergers

Directive, done by the law firm Bech-Bruun and the international consultancy Lexidale

emphasized the complexity and cost of the foreseen negotiation procedure which

would restrict worker involvement rights.

Furthermore no provision is contained in Cross Border Merger Directive for the

creation of a cross-border information and consultation body, as is the case in the SE

Directive.

The transposition of the Cross-Border Mergers Directive into Spanish law

✔ Law 3/2009, of April 3, on structural modifications of commercial companies (Ley

sobre modificaciones estructurales de las sociedades mercantiles –LME in the Spanish

acronym) entails a profound reform of the Spanish corporate legal systemregarding

structural modifications of companies which is updated and expanded. This Law

incorporates into the national legal framework the Directive 2005/56/EC regarding

cross-border mergers of limited liability companies.

Among the key innovations introduced by this Law 3/2009 “LME” is the regulation of

cross borders business restructuring processes as the International mergers and

transfers of company´s registered office(Title V).

The LME distinguishes two types of cross-border mergers: non-EU mergers, and

intra-EU mergers.

The Chapter II (Title II) Articles 54–67 of the Law regulates for the first time in the

Spanish System the Intra-community cross-border mergers, constituting the core of

the transposition of Directive 2005/56/EC. The art. 54 of this Chapter defines the

Intra-community cross-border merger as “The mergers between corporate entreprises

formed in accordance with the law of a State party of the European Economic Area and

having their registered office, central administration or principal place of business

within the European economic area, when, involving at least two of them governed by

the legislation of different Member States, and one of the merging companies is subject

to Spanish law”.

During the cross-border merger process, each of the companies must comply with the

rules of the national legislation to which they are subject, including those relating to

the protection of workers’rights.

Transnational mergers, as any other type of merger, have specific effects in the

employees of the companies participating in the merger. The Law 3/2009 includes
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certain labor obligations that must be fulfilled in the cross-border merger. These are,

briefly, the following:

- The directors of each of the companies involved in the merger shall draw up a

merger report explaining and justifying,among other issues, the possible

consequences that the merger may have on employment. This report shall be made

available to the partners and employees' representativesor where there are no

such representatives, the employees themselves, no less than one month prior to

the date of the general meeting to which the common cross-border merger

proposal is to be submitted. Besides the Law establishes that when the Spanish

company´s management receive the opinion of the employees´representaive in

due time, that opinion shall be attached to their report.

- The common cross-border merger proposal that must be drafted by the directors of

each of the company participating in the merger shall contain where appropriate,

information on the procedures for determining the involvement of employees in

the definition of their rights to participation in the company resulting from the

cross-border merger.

When the company resulting from the merger has its registered office in Spain,

employee’s right ofinformation and consultation in the company shall be defined in

accordance with Spanish Labor Law. In the same the workers of the company resulting

from the merger who render their services in work centers located in Spain will be

governed by Spanish labor law, regardless of the place where the company´s registered

office is located.

With regard to employee´s right of participation in company, as a general rule, in Spain

there is no legally enforced board-level employee participation system or rights for

employees to take part in company decisions beyond information and consultation.

However the transposed Directive EU 2001/86 on employee involvement in European

companiesintroduced several safeguards to protect the employees´ right of

participation because of that the Law 3/2009 establishes the possibility to negotiate

board-level employee participation rights in cross-border mergers explicitly for the

resulting company if (at least) one of the companies involved in the merger was

governed by an employee participation system.

✔ Law 31/2006, of 18th October, regarding the participation of employees in European

Companies

The transposition into the Spanish system of Cross-border Mergers Directive also

modified the Spanish Law 31/2006, of 18th October, regarding the participation of

employees in European Companiesby introducing a new Title IV (Arts. 39 to 45). In fact,

the Law 3/2009 on structural modifications of commercial companiesestablishes in its
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article 67, under the heading "Rights of involvement of workers in the company

resulting from the merger" determines that:

- …..The employees ‘right to participate in the company shall be defined in

accordance with the provisions of Title IV of the Law 31/2006, regarding the

involvement of employees in European Companies.

- When at least one of the companies involved in the merger has a scheme in

place for employee participation in its management and the company resulting from

the cross border merger must institute such scheme, the latter shall adopt a corporate

status that accommodates the exercise of the right of participation….

Therefore, Spanish legislation on cross-border mergers recognizes the employees’

rights to information and consultation and, only in certain cases, participation rights.

Thus the implementation of the Cross-border Mergers Directive represents another

mechanism for introducing worker participation in Spanish system where this form of

worker representation is not in our tradition of social dialogue.

✔Directive (EU) 2017/1132 of 14 June 2017 relating to certain aspects of company law.

This Directive carries out a codification of the Company Law in European Union.The

new Directive gathers six founding texts relating to corporate life and various corporate

transactions including: Cross-border mergers of limited liability companies.

Thanks to this Directive, rules regarding incorporation, functioning, disclosure

requirements, merger and division can now be found in a single directive which is

divided into two main titles. The first one refers to the general provisions and

establishment and functioning of limited liability companies. The second one refers to

mergers and divisions of limited liability companies. In line with the purpose of

clarifying the legal provisions for companies, a correlation table is annexed to the

Directive.

This compilation represents a first and important step towards the construction of the

European Corporate Code and a real effort to make the European corporate law more

accessible.

The Directive 2017/1132has not had a substantial impact on Spanish corporate law due

to all legal provisions compiled have been transposed into Spanish law before, except

in order to change some references to former directives.

✔ Directive (EU) 2019/2121 of 27 November 2019 amending Directive (EU) 2017/1132

as regards cross-border conversions, mergers and divisions.
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Known as “Directive on cross-border mobility of companies”.This new Directive sets

rules to facilitate mergers, divisions or transfers of registered offices that have an

impact in at least two Member States.

The Directive on cross-border mobility aims to eliminate barriers to EU companies'

freedom of establishment and mobility within the EU increasing the legal security.

It has already entered into force (it did so 20 days after publication) but it has not be

trasnsposed into Spanish Law. Member States have until 31 January 2023 to formalise

its transposition.

The Directive includes strong safeguards for employees, regulating the procedures to

guarantee the rights of information, consultation, participation and co-management,

where appropriate, of workers.

 According to the analysis of the Directive made by the European Observatory of

Working Life-EURWORK:

The Directive specifies that the company implementing the cross-border operation

should draw up the draft terms of the operation. These terms should include the likely

repercussions of the cross-border operation on employment and, where appropriate,

‘information on the procedures by which arrangements for the involvement of

employees in the definition of their rights to participation in the converted company

are determined’.

The company’s management also has to draw up a report for the board of directors

and employees justifying the legal and economic aspects of the operation, as well as its

implications for employees. This report should explain:

● The implications of the cross-border operation for employment relationships, as
well as, where applicable, any measures taken to safeguard them.

● Any changes in employment conditions and in the location of the company’s
place(s) of business.

● How the operation affects any subsidiaries of the company
● Changes in the organization of work, wages, the place of specific posts and the

expected consequences for the employees occupying such posts, as well as
provision for company-level social dialogue including, where applicable,
board-level employee representation.

Employees or their representatives must be able to give their opinion on this report,

and this opinion will be appended to the report given to the board of directors. The

Directive also specifies that information and consultation of employees related to the

operation must take place at least six weeks before the general meeting intended to

approve the project.
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Regarding the workers’ participation rights the Directive stablishes that the company or

companies carrying out the transaction that provides for such rights should not be able

to carry out a cross-border operation without first entering into negotiations with

employee representatives. This stipulation occurs when the average number of staff

employed by that company is equivalent to four-fifths of the national threshold to

trigger such participation. The negotiation must follow the procedure established by

Directive EU 2001/86 on employee involvement in European companies. Once the

cross-border transaction is completed, the company should not be able to remove the

participation rights in the event of any subsequent cross-border or domestic merger,

division or conversion for a period of four years after the cross-border operation has

come into effect.

The transposition of this Directive 2019/2121 into the Spanish Law will involve strong

legal changes to ensure a stronger protection of employees affected by cross border

corporate mobility processes.
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3. - EXPERT ASSESMENT

The assessment of the subject from the perspective of experts (trade unions, employers,

legal experts) has been carried out trough qualitative in deep-interviews designed”ad hoc”

to know the opinion of  these experts.

Interview structure.

The interviews have been designed following the Guidelines given by Project Coordinator

of the Study at EU level.  The interview questionnaire used has the following sections:

1. Information about the project framework in which the Study is being carried out

2. Explanation about purpose of the interview.

3. Conceptual framework: key concepts related to the subject of the Study

4. Legal framework: main European Laws related to cross-borders corporate
mobility to asses and their transposition to the Spanish Legal System.

5. Interview questions, information about terms of confidentiality.The interview
questions have been divided in two sections:

- Personal assessment on the EU Legislation related to cross-border corporate
mobilityprocessesand its transposition into the Spanish Legal System.

- Personal assessment on the protection of workers 'rights to information,
consultation and participation in cross-border corporate mobility processes

Method used to conduct interviews

The interviews have been conducted individually by on-line means.

Selection and profile of interviewees:

The interviewees have been selected trying to have a balance among the different profiles

PROFILES
NUMBER OF
INTERVIEWS
CONDUCTED

TRADE UNIONS REPRESENTATIVES 3

EMPLOYERS’
ORGANISATIONSREPRESENTATIVES/
EMPLOYERS

1

EXPERTS (IE.  LEGAL EXPERTS, ACADEMICS) 1
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Analysis of the information provided by the interviewed experts

SECTION 1:
PERSONAL ASSESSMENT ON THE EU LEGISLATION RELATED TO CROSS-BORDER
CORPORATE MOBILITY PROCESSES AND ITS TRANSPOSITION INTO THE SPANISH LEGAL
SYSTEM

Question 1: Do you consider that European Corporate Law is the most appropriate
system to regulate the protection of workers ´ interest involved in the cross-border
corporate reorganization transactions?

In general, all the experts interviewed consider that European Corporate Law is the most

appropriate way to regulate common standards regarding the protection of workers´

interests involved in cross-border corporate reorganization transactionsin all countries.

European Directives on the matter constitutes the basis to guaranteea minimum degree

oflegal security and social rights safeguardwithin the EU and to ensuring that these

cross-border operations cannot be misused for fraudulent or abusive purposes’.

European law is also a guarantee for the maintenance of the labor rights acquired by

workers, regardless of the changes produced as a result of the cross-border mobility of

companies.

However, some experts consider that given that the national systems of labor relations

and social dialogue are different in each country, the individuality and tradition of each

system must be respected.

Question 2: In your opinion, should a convergence of social standards be ensured in the
cross-border corporate mobility processes within the European Union?

La opinión de los expertos es unánime respecto a esta cuestión: it is necesary to ensuere

a convergence of labour and social standards in the company mobility within European

Union otherwise there is a risk that social rights of workers would be invalidated or void of

content.

Only trought harmonised rules on company mobility in all EU countries legislation can be

avoided abusive practices such as ”labor dumping”

The socio-economicconvergence was one basic objective behind the construction of

European Union and this convergence has motivated closer and closer cooperation and

European integration.

In conclusion experts consider that it is necessary EU support to complete the action of all

Member States regarding the development of national social protection systems.

Question 3: Do you think that the transposition of Directive 2005/56 /EC into our legal
system, through Law 3/2009, of April 3, on structural modifications of commercial
companies, has been adequate in relation to the protection of workers´ interests?
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Most of the experts interviewed (3 experts of the five interviewed) consider that the

transposition of the directive has been adequate, since it ensures the protection of

workers´ rights to information and consultation recognized in our legal system.

Some expert are more critic in the sense of considering the transposition of the Directive

2005/56 /EC in our Legal System “adequate” but “limited” because the employees´ right

to participation in company decision only applies to a certain group of workers. The

Spanish Law of transposition of the Cross Border Merger Directive introduces the

possibility of negotiating employee participation rights only in companies resulting from a

cross-border merger in the case that at least one of the companies involved in the merger

had more than 500 employees and was governed by an employee participation system.

SECTION 2:
PERSONAL ASSESSMENT ON THE PROTECTION OF WORKERS IN CROSS-BORDER
CORPORATE MOBILITY PROCESSES ACCORDING TO SPANISH LEGAL SYSTEM

Question 4: Do you think that the procedures to guarantee the workers ´rights of

information, consultation in cross-border company mergers, provided in the Law

3/2009, guarantee the protection of workers?

Experts state that the problem is not in the legal regulation of these issues but the real

willingness to compliance with this regulation for the companies participating in cross

border mergers.

The workers information and consultation rights during the merger process should be

meaningful to allow worker´s involvement at an early stage, before the decision on the

merger has been taken.

There are still some aspects in the Law that should be reviewed and concreted to

guarantee legal security when trying to make effective these workers´ rights. As an

example: no minimum required period for validity of statements regarding employment

impact is considered; no explicit penalties for false statements regarding employment

impact are included (Art. 64 SAL).

It is supposed that the transposition of this Directive 2019/2121 into the Spanish Law will

involve stronger protection of employees affected by cross border corporate mobility

processes. This Directive introduces concrete mechanisms to ensure that employees´

rights to information and consultation are respected, as the foreseen ex-ante control

system by a national merger control authority that will ensure the legality of all

procedures and formalities of these transactions.

Question 5: What do you consider to be the main difficulties, if any, for the protection

of workers in cross-border company mobility processes?

Among the difficulties mentioned by the experts are the following:
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✔ Financial aspects and tax implications due to different laws or possible gaps with

respect social security taxes, certain social benefits such as early retirement or

other supplementary retirement benefits.

✔ Lack or limitation of capacities for the participation of workers representatives in

the merger negotiation processes, due to only information and non-binding

consultation to these representatives is provided in the Spanish law. Furthermore

not all workers representatives in the countries participating in the mergers have

the same faculties granted by their National legal systems.

✔ Other difficulties or barriers mentioned: legal, administrative, idiomatic,

socio-cultural differences during the integration, of accessibility to information.

Question 6: Do you consider that the "employee rights of involvement in the company

resulting from the merger", contained in article 67 of Law 3/2009, of April 3, are clear

with regard to the implementation of these rights.

According to the opinion of experts interviewed the rights of participation, consultation

and participation of workers are clearly defined but there are some aspects of these rights

very generic and open to interpretation. This lack of concretion may hinder the full

exercise of these rights and it can generate a certain legal uncertainty.

Question 7:  Do you know any example of cross-border business reorganization in which

Spanish companies have participated and that can be described as an example of “good

practice” in terms of the protection of workers?

The interviewees cite some examples of cross-border mergers of companies, in which

Spanish companies have participated:

“..I know the merger process between two big companies in the commercial distribution

What I can point out is that when the merger took place, the workers representation of

both companies negotiated and agreed with the company the working conditions of the

workers in the present and for the future…”

Cross-border Merger between Mediaset S.p.A., Mediaset España (absorbed companies)

and Mediaset N.V. (absorbing company):

In the last part of the interview participants were invited to make any comments they

wish regarding the assessment topic.

Interviews made the following comments:

✔ Implementation of the Cross-border Mergers Directive into Spanish Law has had a
positive effect in the sense that it broadens the scope for employee participation.

✔ It will be convenient to establish a sanctioning regime more guarantor of the workers'

participation rights. Neither the European Directives nor our national legal system

foreseen the nullity of the decisions adopted by the companies that contravene the
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rights of information, consultation and participation of workers. Spanish Law only

establishes that sanctions must be "... effective, proportionate and dissuasive ..."

✔ It is necessary to support the development of social dialogue and reinforce the role of

workers' legal representatives in cross borders mergers. In this way, it is possible to

ensure the enforcement of the workers' participation rights and help to clarify the

most confusing aspects of the Law.
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