
Romania

Report 1 Cross-border corporate reorganisation of undertakings

CONTENT:

Introduction

1. Legal provisions in the field
1.1. Analysing the transposing of EU directives
1.2. National provisions

2. Cross-border corporate reorganisation of undertakings

Conclusion and recommendations
Bibliography

3.

1
Sole responsibility lies with the author. The European Commission is not responsible for
any use that may be made of the information contained herein.



Introduction

This paper is the result of a remarkable project. This project is vaster and more profound than meets
the eye and its purpose is to inform and advise the members of the European Works Council (EWC) on
their rights.

To be precise, the project comes as a response to a chronic problem: the lack of real bipartite social
dialogue. In order to address and, hopefully, properly resolve this problem, we need, on the one hand,
strong employers’ organisations/employers and on the other hand, a free and strong trade union.

“The European Works Council plays an essential role in the development of European collective
labour relations because these relations represent the first European institution to defend the interests
of workers at company level. They reflect the growing social awareness by reacting to the
"Europeanization" of entrepreneurship, that appears in regard to the establishment of the European
common market, supporting existing national information and consultation channels, and aiming at
the goal defined in 1989 by the European Social Charter and the Social Action Program." (European
Foundation for the Improvement of Living and Working Conditions)

This paper comes to support the members of the EWC, the leaders of trade unions and the managers
that are interested in the activity of the EWC. The legislative analysis proposed by the paper does not
intend to present in detail the concepts, definitions and the principles of functioning of the EWC, but
rather to underline the specifics of the functioning of the EWC, the rights and duties of its
members and the procedure of selecting and representing employees

The purpose is to offer a useful instrument to contribute to the improvement employees’ proposals and
to obtain notable results in the collective bargaining.

To undergo this paper, we sent out questionnaires to representatives of the EWC, of management and
of trade unions from multiple multi-national companies, namely UniCredit Tiriac Bank, Nokia,
Feroneria, Leoni, Delphi, Tenaris, ArcelorMittal, Thyssenkrupp Ag.

We hope that this paper can serve as a key document in your continuous training approach and we are
convinced that it will contribute to a better understanding of the mechanisms of organisation and
functioning of the EWC, as well as to the qualitative increase of the workers' representation in these
European structures.
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1. LEGAL PROVISIONS IN THE FIELD

1.1. Analysing the transposing of EU directives

The European Works Council (EWC) is constituted, organised and is functioning in the
European Economic Area (EU, UK, Island, Lichtenstein, Norway, Switzerland), according to
the Directive 2009/38/CE of the European Parliament and of the European Council from 22nd

of September 1994.

The Directive 2009/38 offers the general framework aimed at favouring the emergence of
EWCs and to assure their suitable functioning on the territory of the European Union (EU).
There is a high degree of freedom of the parties that are directly involved (the management of
the companies and the employees’ organisations) in deciding on the concrete mode of
organising and functioning of the EWC. The Directive stipulates that the decisions are being
taken as result of the negotiations between the representatives of the two parties. The Directive
proposes a series of issues that need to be negotiated between the parties and these issues
become important subjects if the negotiations fail.

The framework offered by the Directive 2009/38 is a general one because, in reality, the
national legislation applies, each member state of the EU having the obligation to transpose the
directive in its own legislation. Key elements such as the precise representation of employees
or the establishing of sanctions in case of non-compliance with the legal provision are
conditioned on the transposing of the directive into the national legislation. In the case of each
EWC, the national legislation is applied in accordance with where the company or the interest
group has established its headquarters. If the company is not located in a EU member-state,
then the legislation of the member state where the company delegated its representative is
applied, or in the absence of a representative within the EU territory, the legislation of the state
with the highest number of employees within its branch.

The Directives regarding the EWC do not apply to committees operating under an agreement
concluded prior to the entry into force of those Directives. According to Directive 2009/38,
agreements concluded until the beginning of June 2011, in accordance with the old Directive,
remain in force.

Data from the European Trade Union Institute show that out of a total of over one thousand
active EWCs in 2015, approximately 39% operated on the basis of agreements negotiated prior
to the entry into force of Directive 94/45, thus not being covered by the provisions of European
directives. If we take into account that approximately 49% operated under the first directive,
the provisions of Directive 2009/38 applied only in approximately 12% of cases.

1.2. National provisions

In Romania, the Directive 2009/38 was transposed by the Law 186/2011 amending and
supplementing the Law 217/2005, which was transposing the old directive.
The national law regulates the conditions regarding the establishment of the EWC or the
establishment of the procedure of informing and consulting the employees in the undertakings
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of Community-scale and in the groups of undertakings of Community-scale, in order to
improve the right to information and consultation of the employees.

The EWC is forming in every Community-scale undertaking and in each group of
Community-scale undertakings The modes of informing and consulting employees are defined
and are being applied based on the principle of efficiency, so as to ensure the effective exercise
of the right to transnational information and consultation of employees and to allow effective
decision making by undertakings or groups of undertakings.

If the Community-scale group of undertakings includes one or more undertakings or one or
more groups of undertakings which are also of Community dimension, the EWC shall be set up
at the level of the group.

The information and consultation of the employees is carried out at a relevant level of
management and representation, depending on the treated subject and is limited to the
transnational aspects.

Transnational aspects are those aspects which relate to the Community-scale undertaking or
group of Community-scale undertakings, as a whole, or to at least two undertakings or
subsidiaries, branches or other secondary offices of an enterprise or group, located in two
different member-states.

In the establishing of the transnational character, one takes into consideration, regardless of the
number of member states involved, the level of leadership and representation, as well as the
extent of the possible effects on the European workforce, or the effects involving transfers of
activities between states.

The information and consultation of the EWC are correlated with the information and
consultation of the national employee representation bodies.

In case decisions are expected to produce important changes of the work organization or of the
collective labour agreements, the information and consultation processes are carried out
simultaneously, at national level, by the branch or group of units, as the case may be, and
within the EWC.

Expressing a point of view on behalf of the European Works Council does not affect the
capacity of the central management to organize the necessary consultations, respecting, at the
same time, the terms provided by the legislations and / or practices in Romania.

The relations between the central management in Romania and the EWC are based on the
principle of collaboration, respecting their mutual rights and obligations. The collaboration
between the central management and the employees' representatives is also necessary within
the procedure of informing and consulting the employees.

Negotiations between the central management and the special negotiating group are based on
the principle of collaboration

Confidential information communicated to members of the special negotiating body, members
of the European Works Council, experts and employees' representatives may not be disclosed
to third parties even after the expiry of their term of office, regardless of where they are
located.
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The central management in Romania is not obliged to communicate information if this would
objectively and seriously affect the functioning of the respective undertakings or would harm
them but has the obligation to motivate in writing the refusal to disclose the information.

Currently, all of the approximately 110-120 EWCs in which the employees of some companies
with operations in Romania are being represented have been set up and operate in accordance
with the laws of other states in the European Economic Area. We do not have exact data, but
we estimate that around 60 EWCs currently have at least one representative from Romania, for
example:

Table 1. The company name and the number of Romanian members within the EWC

Company Number of members

ArcelorMittal 5

BMT Group 4

Groupe Renault 3

Assa Abloy 2

Autoliv 2

UniCredit Group 2

Generali Group 2

Nokia 2

Leoni 2

Delphi 1

Tenaris 1

Valeo 1

Colgate-Palmolive
Company Inc

1

Enel 1

Holcim-Lafarge 1

CRH Ciment 1

GlaX-oSmithKline 1

Auchan 1

Veolia Environnement 1

Monier 1

5
Sole responsibility lies with the author. The European Commission is not responsible for
any use that may be made of the information contained herein.



Thyssenkrupp Ag 1

Feroneria 1

For example, in 2014, in Romania, there were approximately 30,000 subsidiaries of foreign
companies, over 21,000 of which were controlled by companies from other European Union
(EU) countries. Cumulatively, in the same year the Romanian subsidiaries of EU companies
had approximately 817,000 employees, for a total turnover of over 92 billion euros.
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2. Cross-border corporate reorganisation of undertakings

Transnational agreements at company level (ATC) represent a mechanism of social dialogue
at transnational level, the targeted need being that of negotiation between employees and
employers.

At European level, the issue of restructuring and its impact on workers is by far the most
important topic of ATCs, in fact one of the most important causes of the proliferation of these
agreements since 2000. The use of ATCs in the management of restructuring, it was an
innovation introduced in the early 2000s, especially in the automotive industry (by Ford and
General Motors Europe), being then integrated into the strategy of several European trade
union federations, especially the European Federation of Metallurgists.

With regard to restructuring, ATCs have proved to be useful in providing information and
consultation to workers, maintaining jobs and working conditions for employees, transferring
staff without loss of rights (seniority, pension, wages), avoiding forced redundancies,
managing early retirement, offering salaries and compensatory benefits for voluntary
departures or redistributing production volumes between subsidiaries and avoiding factory
closures. Such measures can be negotiated following the announcement of restructuring plans
by the central management, but also in order to establish a set of policies for managing the
impact of restructuring that may take place in the future.

At least at European level, "the anticipating change" is one of the key terms in many
transnational agreements concluded at company level. For example, the agreement signed in
July 2000 between the management of General Motors, the General Motors EWC and the
European Federation of Metallurgists aimed at the impact that the new alliance between
General Motors and Fiat would have on workers. The agreement ensures the rights of
information and consultation of employees during the process of finalizing the association
between the two companies, anticipates possible overlaps between employee representation
structures, guarantees respect for the right to organize and maintains collective bargaining
agreements at national or local level. Employees transferred to operations developed jointly
by General Motors and Fiat did not lose their rights to their old jobs. Also, if the alliance were
to fail, as happened five years later, they were guaranteed the possibility of returning to the
job they had held before the transfer of staff. The agreement stipulated that these measures for
the protection of employees be implemented at the level of each branch, according to the
national legislation in force, with permanent information and consultation through the EWC.

However, there is a difference between international agreements and those covering the
European Economic Area: if the former are mainly aimed at respecting the fundamental rights
of workers - measures against discrimination, prohibition of forced labor, the right to
association, etc. -, the European ones deal with specific and substantial topics - social
dialogue, health and safety at work and, especially, restructuring. Restructuring and the
impact on the workforce, company transfers, relocations, subcontracting and outsourcing are
the main topics that can be covered simultaneously in ATC.

In the event of reorganisations and restructurings, the Renault Group, for example, undertakes
to support, as a matter of priority, re-employment and reclassification within the group, as far
as possible, by providing training programs whenever necessary. Actions related to
employment and skills will be given special attention as a follow-up to this agreement.
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EWC within UniCredit was established a few years ago, but already has its own history and a
well-defined identity. With 18 nations present and 39 delegates, it is one of the most
representative European committees. Recent problems include the sale of commercial banking
in the Baltic countries. This could not have been avoided, but, thanks to the pressures exerted
by the EWC, it was possible to agree on better redundancy conditions than those provided for
in national legislation. Reorganizing the company and relocating for some workers will be a
tragedy, and for others it will be an opportunity. The difference between employees and the
company is that it wants to cut costs sharply, while workers want to get rights. The fight for
rights can only be common. EWC UniCredit has obtained important results in this regard.
Since 2008, three joint declarations have been signed to guide the company's policy towards
achieving certain objectives. Topics covered include training, learning and professional
development; equal opportunities and non-discrimination; responsible sales.

In order to interpret the financial documents and to benefit from specialized support regarding
the policies of reorganization and relocation or outsourcing of the activities, most of the times
the EWC members turn to experts. The costs of expertise missions are covered by
management.

Experts can intervene in certain situations, such as:
on the occasion of the meetings of the EWC plenary with the representatives of
the central management, at the analysis of the consolidated balance sheet, of the
strategic plan, of the human resources policy and of the social responsibility of
the enterprise;
within the information, negotiation and consultation processes in the different
situations subject to the EWC's attention (mergers, acquisitions, assignments,
restructurings, etc.).

The committees also differ when it comes to their thematic competences explicitly mentioned
in the written agreements. Thus, out of the total number of EWC surveyed, the subjects stated
that they are informed and consulted in matters related to:

the economic and financial situation of the enterprise;
employment situation and forecast;
strategy and investments;
changes in working methods and work organization;
mergers, acquisitions and acquisitions;
cessation of activity or cost reductions;
transfers and relocations;
collective redundancies;
reorganization of production;
OSH and environmental protection;
vocational training etc.

In the first half of the 2000s, General Motors Europe employees staged a series of protests in
several countries in response to the restructuring plans announced by the company's
management. These actions, which were attended by as many as 50,000 workers
simultaneously, forced the company's management to negotiate several ATCs aimed at
avoiding factory closures and forced layoffs.

In Romania, the Law on Social Dialogue (art. 186) specifies the right to organize solidarity
strikes, "in order to support the claims made by employees from other units belonging to the
same group of units or sector of activity."
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In accordance with International Labor Organization Convention No. 135, the members of the
EWC are protected against any adverse actions that may take place against them, such as
dismissals due to their position or activity. The enterprise (society) provides the EWC
members, as well as the workers 'representatives of other institutions (trade unions, workers'
councils), adequate possibilities for the efficient and operative execution of its own tasks, but
these possibilities cannot influence the decrease of the company's work efficiency. It is
mentioned that one of the purposes of ensuring the benefits of EWC members is to ensure
adequate freedom, independence from the employer and reduce the risk of possible
humiliation during dismissal, enforcement of disciplinary liability and failure to ensure
adequate representation of workers.

EWC members enjoy the following rights:
1. Not to be dismissed due to the fulfillment of the obligations of the workers'

representative;
2. Priority to remain in work during dismissals for economic reasons, technical or

employment reductions as a result of the structural reorganization of the enterprise;
3. Not to be disciplined as a result of fulfilling the obligations as an employee

representative;
4. To have conditions for the proper fulfillment of the function of employee

representative.

Conclusion and recommendations

Providing that the EWC be informed and be able to meet with central management “or any
other more appropriate level of management that has the power to make its own decisions”
outside the normal schedule of meetings, “in exceptional circumstances or in the case of
decisions affecting workers' interests, especially in the event of a transfer, closure of
businesses or units or collective redundancies” is intended to help solve problems as a matter
of urgency. EWC members can meet as soon as they are informed about the reorganization of
the company to discuss the effects on employees. Solidarity within the EWC and with those at
the local level is essential because every time the management will tend for the development
of the business where the costs are lower.

Perhaps a transnational coordination is required at the company level and joint actions are
being considered to raise awareness of the social effects in the case of restructuring and
collective redundancies.

The examination of a restructuring plan cannot be handled by the EWC without the
involvemen
and support of local representatives. This is not only to facilitate information gathering or to
assess the impact, it is also necessary for the acceptance of the EWC’s activities by the
workforce.

On the employee side, the best way to be prepared for the moment when transnational
restructuring will be announced is to develop a joint strategy of action that includes a detailed
overview of the roles and responsibilities of the key actors involved: the EWC and Select
Committee, local employee representatives, trade unions.

9
Sole responsibility lies with the author. The European Commission is not responsible for
any use that may be made of the information contained herein.



There is an increasing need for collaboration and coordination of trade union action at
European level in order to create a more social Europe, and in this respect the EWC are key
elements for the development of trade union unity in Europe.
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