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1 Introduction

Both during the periods of growth and development and at times of crisis – caused either by an

economic downturn (like the current one) or by company-specific factors – corporate reorganisation

is inherent to the corporate planning, as a necessary measure to improve the allocation of production

assets, human resources and capitals and to find new synergies arising from collaboration with other

businesses at the international level.

In fact, companies operate in a dynamic and constantly mutating economic environment. In order to

maintain their avant-garde position and keep their competitive advantage, entrepreneurs need to

continuously adapt to newly emerging requirements. In consequence, the new forms of market

organisation force them to change corporate structures that must become even larger in order to

pursue expansion in various markets.

In this context, extraordinary corporate transactions are determined by the exercise of the

negotiating power of private individuals running companies who have the right to make changes to

the corporate structures of their own businesses. Such changes may take the form of a conversion

(transformation) of the legal form of a company into another one, a merger of a company with

another existing corporation or even a division (demerger) of the original corporation into several

separate businesses of distinct nature.1

Should such steps be taken, corporate assets may be affected by a variety of changes depending on

the specific corporate actions.2
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Such actions may thus include modifications to the corporate structure that are referred to by law as

“transformations” or “conversions” and involve changing the legal structure, or the type of the

company, into another.

By contrast, the operation of “division” consists in the fragmentation of a corporate organisation

into separate companies. Mergers, on the other hand, result in the combination of two or more

distinct organisations into one corporate body.

Mergers are thus the most comprehensive form of corporate aggregation, because merging

companies become completely unified from the perspective of law and their economic operations.

They consist in a concentration of two or more companies resulting in a formation of a single new

company, sometimes referred to as newco (merger sensu stricto) or in the incorporation of one

company into an already existing corporation (merger by acquisition).

The role of a merger is to let companies aggregate their potentials and thus increase their

dimensions and the competitiveness in the market, but without going through the lengthy process of

dissolving the original companies and then incorporating a new one using the same assets (and thus

having a higher share capital than each of the dissolved companies separately), which offers

significant advantages in terms of maintaining the continuity of corporate activity.

Cross-border mergers, just like other cases of corporate reorganisation, provide a response to the

need to cooperate and reorganise activity between various businesses established in different

member states. Such transactions are special cases of the exercise of the freedom of establishment,

which is of crucial importance for the correct functioning of the internal market, and belong to the

sphere of economic activity that the member states must govern in compliance with the EU freedom

of establishment as introduced by Article 43 TFEU.

When it comes to mergers, the possibility to carry out cross-border reorganisation is of fundamental

importance for companies that intend to expand their operations into other EU states.

The peculiar feature of cross-border transformations is the possibility to maintain the legal

personality of the company during its conversion into another legal form as foreseen by the legal
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system in the target country. Such a conversion is particularly useful for small companies, given

that usually they do not have sufficient economic resources to finance a cross-border merger.

While the European law contains a number of regulations on cross-border mergers,

Directive82/891/EWG deals only with divisions of public companies in the same EU state and the

related protection of shareholders, creditors and employees. What is more, the directive does not

oblige member states to necessarily allow for divisions, but rather is applicable only in such states

where such extraordinary operations are already admissible.

Nevertheless, the freedom to carry out cross-border divisions (freedom to divide) is protected

insofar as it makes part of the freedom of establishment.

In this context, this report is focused on a dynamic approach and aims at drawing the reader’s

attention to certain unresolved problems identified by the persons working in the sector, from the

perspective of the interviewees (trade union members, employers, experts).

With this goal in mind, we have interviewed persons belonging to different categories and actively

involved in the operations of companies:

- Interviewee 1:
● Age: 42
● Profession: entrepreneur
● Member of professional association/ union: YES

- Interviewee 2:
● Age: 29
● Profession: Employee

● Member of professional association/ union: No

- Interviewee 3:

● Age: 45
● Profession: employee
● Member of professional association/ union: yes
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- Interviewee 4:

● Age: 37
● Profession: professional practising a free profession
● Member of professional association/ union: no

- Interviewee 5:

● Age: 32
● Profession: entrepreneur
● Member of professional association/ union: no

- Interviewee 6:
● Age: 28
● Profession: Professional practising a free profession
● Member of professional association/ union: no

2 Overview of the legal context

For the purpose of this presentation, it seems useful to briefly outline the issue of cross-country

corporate reorganisation, shedding some light on the international context, and European legislation

in particular.

As already mentioned above, the cross-border reorganisation of companies provides a response to

the needs to cooperate and reorganise companies established in various member states and is an

expression of the freedom of establishment enshrined in Article 42 TFEU.

Nevertheless, the exercise of the freedom of establishment in the form of extraordinary cross-border

operations could be hindered by the diversity of juridical regulations in various EU member states.

To provide a response to the difficulty resulting from differences in national rules and procedures

and to promote economic integration, the European legislator has taken steps toward the
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harmonisation or “the approximation of the laws of Member States to the extent required for the

functioning of the common market” (as provided for in Article 3(h) of the EEC Treaty) in the field

of company law.

In this context, one should note that the rules applicable to the cross-border reorganisation of

companies (including, in particular, mergers involving companies subject to different laws and

regulations) have been analysed in numerous studies and have been the object of various

interventions by European institutions.

In 2005, the European legislator issued the so-called tenth directive (45) on cross border-mergers of

limited liability companies. This piece of legislation was later abolished and replaced with Directive

2017/1132 which lays down the rules previously included in the abovementioned directive of 2005

(as amended by any subsequent laws).

Recently, on 12 December 2019, Directive 2019/2121 of 27 November 2019 on cross-border

transformations, mergers and divisions was published in the Official Journal of the European Union.

This Directive (which is yet to be transposed into Italian law) introduces certain modifications with

respect to directive 2017/1132 (EU) that governed cross-border mergers of limited liability

companies and regulates also the operations of cross-border transformations and divisions,

previously not subject to separate rules, with the aim to promote economic growth through more

extensive harmonisation of law applicable to companies that intend to benefit from mobility in the

European context. In consequence, the Directive introduced an organic and comprehensive regime

governing all extraordinary cross-border operations, including transformations and divisions,

putting an end to some uncertainties which had emerged in practice as a result of the lack of a more

organic, unified approach.

Among the novel aspects introduced by the directive, it is worth briefly signalling the following:

● New provisions introduce comprehensive procedures applicable to cross-border

transformations and divisions and stipulate certain additional rules applicable to

cross-border mergers of limited liability companies established in a EU member state;
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● Simplifications for all the three types of operations, such as the possibility to accelerate the

procedure by abstaining from providing shareholders and workers with relevant reports in

cases where the shareholders are in agreement or the company or one of its subsidiaries do

not employ any employees;

● Introduction of an obligatory anti-abuse procedure to verify the legality of cross-border

operations with respect to the relevant national legislation, allowing national authorities to

block a cross-border operations when performed with inappropriate or fraudulent objectives

in mind.

● Rules aimed at protecting employees which guarantee the compliance with obligations in

terms of information and consultation and better guarantees if the company created as a

result of the cross-border merger is managed in a regime that incorporates employee

participation.

As a result, special attention is being paid to the employees of companies engaged in such

cross-border operations: in fact, the directive provides them with guarantees regarding appropriate

information and consultation with respect to the anticipated impact of the operation. A higher

degree of protection has also been awarded to minority shareholders and those without voting

rights, while creditors of the company concerned now enjoy more transparent and credible

guarantees.

Additionally, the law promotes the use of digital instruments throughout the operation, in order to

allow for completing most of the formalities online, including the issue of the preliminary

certificate for the transaction. All the relevant information will be shared and exchanged using the

existing, interconnected company registers in an electronic format.

It needs to be added that the Directive requires from member states to comply with its provisions by

31 January 2023.

In Italy, European legislation was implemented primarily through the adoption of legislative decree

108 of 2008, which transposed directive 2005/56/EC substantially modifying previous provisions of
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our Code applicable to mergers. It is worth emphasizing that, before the implementation of directive

2005/56/EC, the only provision of the Italian law which directly applied to cross-border mergers

was Article 25(III) of the Act no. 218 of 31 May 1995, pursuant to which “the transfers of the

registered office into another state or mergers between subjects with registered offices in different

states shall be effective only if carried out in conformity with the laws of such states concerned”.

In consequence, the provisions contained in legislative decree no. 108 of 30 May 2008, adopted in

order to implement directive 2005/56/EC of the European Parliament and the Council of 26 October

2005, outlined organic national rules applicable to cross-border mergers between limited liability

companies, and the subsequent legislative intervention of 2014 did not affect them much.

In this context, one should note that Article 1(1)(d) defines a cross-border merger as “an operation

referred to in Article 2501(1) of the Civil Code, carried out between one or more Italian companies

and one or more companies from another member states resulting in the establishment of a single

Italian company or a single company of another member states, except from the partial company

transfers”.

The Italian legislator has opted for the definition that many experts refer to as “essentialist”. In fact,

the reference to Article 2501 of the Italian Civil Code – a provision which concerns mergers strictly

and exclusively – means that legislative decree no. 108 of 30 May 2008 cannot be applied to

divisions.

Insofar as the applicability is concerned, legislative decree 108/2008 “is applicable” (pursuant to

Article 2(1)), as a rule “to cross-border mergers between one or more Italian limited liability

companies and one or more limited liability companies from another member state whose registered

office or the centre of administration or the principle place of business is located within the

European Community”.

In consequence, the prerequisites for the application of legislative decree 108/2008 are the

following: a) the operation must take place between “limited liability companies”; b) the merger

must take place between one or more “Italian companies” and one or more “companies from

another member state”.
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Implementing, as described above, the directive 2005 (according to which every company

participating in the merger remains, as a rule, subject to the provisions of law effective in its own

state), Article 4(1) of legislative decree 108/2008 specifies that – except for the cases when the

same legislative decree provides otherwise – Italian companies participating in a merger are bound

by the provisions referred to “in title V, division X, section II of Book V of the Civil Code”. What is

more, the law stipulates that the company established as a result of the merger will be thereafter

governed by lex societatis of the state where its registered office will be located following merger

completion.

By way of implementation of Article 16 of Directive 2005/56/EC, it has been explicitly decided that

employees of the companies concerned must be obligatorily involved in the operations regarding

the cross-border merger. Such an involvement may take place according to the legislative rules

applicable to the company established as a result of the merger. The European rules, as stipulated by

Article 16 of Directive on cross-border mergers or as implied by the entire Directive 2001/86/EC,

have been elaborated in order to guarantee that the employees’ rights to participation are absolutely

observed in the cases of mergers affecting their companies.

What is more, as regards regulations laid down in legislative decree 108/2008, Article 19 sets out

certain criteria inherent to the forms of participation and the mean number of employees, stipulating

that, if within six months preceding the publication of the project of the merger at least one of the

companies concerned employs at least five hundred persons and is managed in a regime that

involves employee participation, the participation in the Italian company resulting from the

cross-border merger and the involvement of employees in the determination of their rights in this

context will be governed by the procedures, criteria and rules established in agreements between the

parties who are also parties to national collective agreements applicable to that company (Article

19(I)).

If no such agreement between parties exists, the decree stipulates the application of Article

12(2)-(4) of regulation 2157/2001 and of certain provisions contained in legislative decree

188/2005. If the cross-border merger process involves a company managed under an employee
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participation scheme, the Italian company resulting from the cross-border merger, which is required

to apply the participation scheme, will have to adopt a legal form that allows for the exercise of

participation rights (Article 19(IV)).

As is well-known, recently, with its Directive EU 2019/2121, the European legislator has once

again intervened in the area of cross-border company reorganisations, addressing and regulating the

shortcomings that had been observed in the application of the previous legislation. In particular,

through ad hoc norms, the legislator strengthened the protection allowed to creditors, shareholders

and employees.

In this context one should specify that with reference to the protection of employees, the

management board (board of directors) is obliged to prepare an ad hoc report aimed at presenting

the implications of the merger for the company's future business and at the safeguarding of

employment relations, discussing any significant changes to employment conditions and the

location of business activity.

The new EU directive on cross-border transformations, mergers and divisions aims to modernise

EU company law by introducing simplifications applicable to cross-border transformations, mergers

and divisions, also through the use of wide-ranging digital tools. All these measures, however, are

introduced without sacrificing the need for the timely consideration of the interests of workers,

minority shareholders and creditors.

One should draw particular attention to recital (12) of Directive EU 2019/2021, which reads: “To

allow all stakeholders’ legitimate interests to be taken into account in the procedure governing a

cross-border operation, the company should draw up and disclose the draft terms of the proposed

operation, containing the most important information about it. The administrative or management

body should, where provided for in national law or in accordance with national practice, or both,

include board level employee representatives in the decision on the draft terms of a cross-border

operation. Such information should at least include the legal form envisaged for the company or

companies, the instrument of constitution where applicable, the statutes, the proposed indicative

timetable for the operation and details of any safeguards offered to members and creditors. A notice
9

Sole responsibility lies with the author. The European Commission
is not responsible for any use that may be made of the information contained herein.



should be disclosed in the register informing the members, creditors and representatives of the

employees, or, where there are no such representatives, the employees themselves, that they may

submit comments with regard to the proposed operation. Member States could also decide that the

independent expert report required by this Directive has to be disclosed.

Insofar as the obligation regarding information is concerned, motive (13) of the abovementioned

directive provides that: “In order to provide information to its members and employees, the

company carrying out the cross-border operation should prepare a report for them. The report

should explain and justify the legal and economic aspects of the proposed cross-border operation

and the implications of the proposed cross-border operation for employees. In particular, the report

should explain the implications of the cross-border operation with regard to the future business of

the company, including its subsidiaries. As far as members are concerned, the report should include

remedies available to them, especially information about their right to exit the company. For

employees, the report should explain the implications of the proposed cross-border operation on the

employment situation. In particular, the report should explain whether there would be any material

change to the employment conditions laid down by law, to collective agreements or to transnational

company agreements, and in the locations of the company’s places of business, such as the location

of the head office. In addition, the report should include information on the management body and,

where applicable, on staff, equipment, premises and assets before and after the cross-border

operation and the likely changes to the organisation of work, wages and salaries, the location of

specific posts and the expected consequences for the employees occupying those posts, as well as

on the company-level social dialogue, including, where applicable, board level employee

representation.”

3 Interviewees’ assessment

In order to identify the point of view of the actors engaged in the operations in the sector, we have

interviewed persons representing a variety of categories who participate in the processes of

corporate reorganisation. What emerged in this context is that to improve the rules governing
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cross-country corporate reorganisation it would be necessary to intensify and facilitate corporate

mobility and develop better coordination mechanisms between the parties involved.

In order to increase the participation of employees in the cross-country reorganisation processes, it

would be useful to ensure that employees have an opportunity to be engaged in the decision-making

and are free to collaborate on the development of solutions to the problems from the very onset of

the planning stage. In this way employees could make their contribution towards the development

of practical solutions which would be useful across the entire reorganisation process.

What is more, in order to improve the rules applicable to the cross-border corporate reorganisation,

one of the interviewees (a professional) suggested that it would be useful to: develop a clear and

homogeneous legal framework, preferably at the European level, in order to eliminate, as far as

possible, lengthy bureaucratic procedures; give greater importance to the demands of workers,

especially those expressed through intermediary bodies, ensuring that they have the possibility to

maintain their jobs at the site where they carry out their duties (in the absence of this possibility, it

would be appropriate to offer reasonable compensation and possibly an increase in salary to the

person forced to move to another state to carry out their work).

In this context, according to the interviewees, stronger employee participation in cross-border

reorganisation could improve the efficiency of the process: “The sense of belonging to an

organisation could generate higher levels of interest and, in consequence, improve the results”.

Moreover, it would be fundamental to know the point of view of employees and establish a strong

channel of communication with them, while being open to compromise and maintain a transparent

relationship throughout the process. In this respect, one of the interviewees underlined the fact that

“without (satisfied) employees companies cannot really move ahead”.

In particular, in order to stimulate higher engagement of employees in corporate processes, it has

been suggested to provide them with more training and information and to ensure cooperative

consultation between competent corporate authorities and employees’ representative bodies on a

variety of corporate processes.
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In order to increase employee participation in the processes of cross-border reorganisation, the

interviewees suggested to establish broader and more frequent consultations/ round tables between

the representatives of trade unions who are able to represent in the best way the position of

employees as a category, and the management of the companies concerned. What is more, they find

it possible to increase employee involvement in corporate processes “through the activity of

legitimate trade union representatives and, if necessary, also legal advisers able to serve as

mediators with the management of the company and protect in the best possible way employees’

rights.”

In fact, the majority of the interviewees have emphasized that the role currently attributed to the

employees of a company undergoing cross-border reorganisation would typically be only the

passive one. The same opinion is also espoused by persons who believe that the employees’ point of

view is not given adequate importance, and workers are kept “on their toes” for prolonged periods

of time, without having any minimum guarantees (job security, the security of being paid,

information on the potential transfer of registered office etc.) they are entitled to, despite having

worked for years for the company”.

The most important gaps in the legislation as regards cross-border reorganisation include the lack of

a unified European system and the existence of scattered, fragmented and unclear national

legislation that governs such processes instead. Among the interviewees one have postulated that,

irrespectively of the national context, the matter should be regulated in a clear, uniform way that is

comprehensible to everybody, not only workers concerned. What is more, it would be useful to

increase the guarantees provided to workers – in terms of technical terms of the procedure and in

terms of the protection of jobs. Alternatively, there should be other guarantees to workers affected

by the transfer of the corporate seat.

4 Conclusion
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Directive 2005/56/EC, which culminated over a decade of legislative work, provided the necessary

foundations and motivation for a definitive framework widening the opportunities for carrying out

cross-border mergers across various national laws within the European community.

Without doubt, the “Directive X” and the relevant Italian legislative decree 108/2008 have filled a

legislative void which was not compatible with the ever stronger internationalisation of economic

activity and have made it possible for companies to achieve a better level of integration, sufficient

to scale their activity beyond local markets and compete against global rivals.

Even though the Directive provided a “common” measure for integration available to all the

entrepreneurs in the entire European Union, in the end it has not – contrarily to what was expected –

facilitate a shared approach to this measure, as the references to national regulations give the

national legislatures the powers that the subjects interested in mergers are forced to take into

account.

From this perspective, the recent EU Directive 2019/2121 regulated the shortcomings that had been

observed in the application of the previous legislation and, in particular, through ad hoc rules,

provided for stronger protection of the employees of the companies concerned.

On the whole, the rules applicable to cross-border reorganization seem adequate to regulate these

complicated transactions; however, some important questions and critical issues do not seem to

have been fully resolved.

In fact, the adoption of the European regulations on the subject has left some unaddressed critical

points from the perspective of the key actors in the sector, although at the same time it has given a

new impetus to the national economy, thus allowing local operators to enter – in a fully competitive

logic – into the single European market.

The numerous legislative interventions at EU level highlight, however, the importance attributed by

the EU legislator to the regulation of extraordinary cross-border transactions. Such transactions

respond to the needs of societies both during the periods of strong development and growing

wealth, but also in economic recessions. Extraordinary transactions are ideal tools to reorganize

corporate structures and improve the allocation of capital and production assets. In particular,
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cross-border operations facilitate the mobility of economic initiatives at the international level in a

way that does not affect the continuity of a company’s existence.

In addition to meeting the needs of individual companies in terms of growth and consolidation,

extraordinary cross-border transactions also serve to implement one of the four fundamental

freedoms of the EU that form the legal basis of the common market: the freedom of establishment.

Both doctrine and jurisprudence support the undisputed view that cross-border mergers, divisions

and transformations constitute a means of exercising the freedom of establishment set out in art. 49

of TFEU.

Despite the overall positive impact of the current EU regulations on extraordinary transactions,

ex-post evaluations have highlighted certain obstacles that prevent the legislation from being fully

efficient. In particular, it has been revealed that most of the economic operators concerned believe

that further action is needed to protect employees. Secondly, the need to introduce accelerated (i.e.

preferential) procedures into the Directive has also been emphasized as well.
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