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Introduction 

In the past twenty years, there has been a steady increase in the amount of completed mergers and 

undertakings in Denmark. Between the years 2003 and 2004, prior to the implementation of the first 

EU Cross Border Merger Directive 2005/56/EC, a number of Danish mergers and acquisitions has 

raised from 356 in 2003 to 406 in 2004.  In the same timeframe, their value have increased from USD 

10.6 billion in 2003 to USD 20.1 billion in 2004.1  

The sources provide varied data on the number of cross-border mergers and undertakings but in order 

to illustrate the general trend, on average 200 cross-border transactions involving Danish companies 

took place between the years 2007 and 2014.2  

Danish merger and undertaking regulation are enforced by the Danish Competition and Consumer 

Authority. Konkurrence-og Forbrugerstyrelsen’s Gudinace clarifies, that 'the purpose of the merger 

control rules is to ensure that mergers are not carried out on a saw in such a way that they significantly 

impede effective competition to the detriment of the other players in the market, including competitors 

and consumers.' 3  

As much as cross-border mergers and undertakings are now an established and popular way for 

business portfolio optimization, active employee representation with direct access to management to 

influence the decision in favor of employees' work conditions is crucial and fully embedded in Danish 

employee initiatives. In fact, considering a rather incomprehensive Danish employment law, it is the 

core and the extent of securing fair employment rules in Denmark.  

Knudsen4 points out, the Danish model of active employee representation is a fusion of British and 

German modes of representation, which has been applied for over a century. On one hand, large and 

influential union presence and social partners negotiations, representing union members as it is 

customary for the British labor market. On the other hand, an originally German model of the on-site 

committee (or a direct employee representation on a board of directors) elected by all employees has 

been now a legally required element in the Danish system of employment. 

In Denmark, the proportion of employee organization has been for several years the highest among 

all EU member states. Employee representation exists in 80% (the EU average is 32%)5 of Danish 

workplaces with a workforce larger than ten, and 99% on the sites with more than 250 employees. 

70% of the representative bodies operate in the form of direct employee representation.6 This type 

 
1 Finansministeriet, 2005, p.82 
2 Numbers from different sources vary significantly: Bunch and Rosenberg (2014), p. 1102 state 120 cross-border merges, 
Kausika (2016) counts over 400. 
3 Konkurrence- og Forbrugerstyrelsen (2020), p.4, Translated from Danish original. 
4 Knudsen H. (2005), p.88 
5 Online source: worker-participation.eu, Workplace Representation/Denmark 
6 Eurofound (2015), Table 44 



   
 

   
 

of representation may be either in the form of the onsite union representative's body or a committee 

consisted of management and employees. 

Danish employment model is an established system of large reliance on union agreements and active 

employee representation. 

  

Methodology  

Due to the open and well-established nature of employee participation in Denmark, the interviews 

with trade unionists, employers, or academics shall be replaced by the more extensive description of 

Danish employee representation on the occasions of mergers and undertakings, enforced by the 

examples from Danish companies. It is also for the fact, that the conditions of employment in Denmark 

may differ from industry to industry, as these are negotiated through often industry-specific trade 

unions. For that, we have used academic publications, open data, and law interpretations.  

The first section will present the analysis of Danish transposition of the EU merger and undertaking 

directives, with a focus on specific requirements the company must abide to prior to entering the 

Danish market via undertaking or merging. In the given context, the form of employee representation 

granted by the law is presented, showcasing a Danish model of workplace organizing.  

In the second part, the legal and customary realization of direct employee representation in Denmark 

will be presented. As a primary source, we have used the Danish legislation, while data from previous 

academic research and specific examples of on-site direct employee representation were researched 

as secondary sources. 

Lastly, the legal framework for European Work Councils (EWC) will be outlined with the respective 

contexts of desired interventions of EWCs. The qualitative data from current academic research on 

EWC initiatives will be presented. We specifically focused on such activities, which aimed to mitigate 

the negative effects of international undertakings on the conditions of employment. 

 

Transposition of Directive 2005/56/EC and 2017/1132/EC  

In 2007, the process of transposing formulation of EU Cross-border Mergers Directive 2005/56/EC into 

Danish legislation included a series of negotiations between trade union representatives and 

employers’ organizations.7 The discussions about the level of participation resulted in a general 

consensus between both interest groups.  

It was consequently enacted and implemented by the Danish parliament on July 1st, 2007 in Chapter 

15a of the Danish Public Limited Companies Act. The scope of this legislation is limited to EU and EEA 

member states. Prior to the decision on the requested merger or undertaking reached by Danish 

Business Authority, an assigned independent expert investigate whether the request for merge and 

undertaking meet the criteria for 'the shares in the non-surviving limited liability company is fair and 

reasonable.’ 8 

 

 
7 Knudsen H. (2008), p.1. 
8 Birkmose, H.S., (2019), p.284 



   
 

   
 

 

The consensus created the specificity of Danish transposition law, which refers to 'Sevic Case' from 

2005. In brief, the verdict in the application of SEVIC verdict enables a recognition of cross-border 

mergers to be 'one of several methods of cross border establishment.'9 'It grants workers the same 

rights regarding splitting up processes as the 10th Directive gives them in relation to merger 

processes.'10 

In terms of employee representation, 'the merger plan must include information on the likely 

repercussions of the cross-border merger on employment, (cf. § 272(1)(5)).'11 This means that all 

members of the board of directors or the executive board must sign the draft of the common terms, 

which is released for the employee inspection and objections within the period of four weeks prior to 

the merger or undertaking certification. 12  

The Danish limited company can only transfer the seat to another member state if the legislative 

protection of the right to co-determination for Danish employees in the participating foreign company 

would be granted.13 However, this rule is less than effective as the legislative protection may differ 

greatly from an extensive Danish model. Joint EU regulations, therefore, require the establishment of 

SNB (Special Negotiating Body) consisting of employees in the participating companies, whose role is 

to reach an agreement on the scope of future employee involvement. The allocated time for 

negotiation may be extended to up to 12 months during which the cross-border merging case must 

not be closed.14 

Besides reaching an agreement, the SNB and management may decide to not proceed to the 

negotiating stage, in which case only national information and consultation rights are enforced.15 

 

The fundamentals of Danish employee representation and the importance of social 

partnership 

'We are used to kicking the door in and entering into dialogue with management, and it's perfectly 

legal if there's anything we want to discuss. That culture is not at all in Southern Europe.' (Danish 

Vesta Employee)16 

Two-tier employee representation has been embraced in the Danish employment system for almost 

three decades. It primarily consists of actors: trade unions and co-operation committees, which are 

the result of the legal transposition of the EU Directive (2002/14/EC). 

From a cultural perspective, the role of non-extensive employment legislation is presupposed to be 

replaced by strong on-site and nation-wide trade union representation. For an agreement model such 

as the Danish one to work, a high degree of organization is essential. 

 

 
9 Birkmose, H.S., (2019), p.277 
10 Knudsen H. (2008), p.2 
11 Birkmose, H.S., (2019), p.283 
12 Papadopoulos, T. (2019), p. 286 
13 Wejp-Olsen, M (2019) 
14 Wejp-Olsen, M (2019) 
15 Stollt, M. and Wolters, E. (2011), p. 28 
16 Skovgaard Wihre D., Christy N. and Rimfort P. (2011), p.14 



   
 

   
 

 

Trade Unions 

In Denmark, almost 80 percent17 of employees are members of one of the trade unions. Historically, 

to pursue sector-specific representation, Danish trade unions were, and to a smaller extent have 

remained to be demarcated by the professions of their members. Despite the differences in 

membership has been getting gradually diversified over the past two decades, the three largest trade 

union organizations reflect societal differences in education and area of work. While 3F (Fagligt Fælles 

Forbund) unite unskilled and blue-collar workers, HK (Handels- og Kontorfunktionærernes Forbund i 

Danmark) focuses on the issues in white-collar employment and FOA (Fag og Arbejde) traditionally 

represents public servants.18 

From the organizational perspective, the fundamentals of union activities are those of the workplace 

clubs. These clubs belong to the local union structure and the members are the employees belonging 

to the same union.  The workplace union representative is also the club chairman.19 

 

The limitations of the Danish Employment Law 

As far as conditions for employment go, there is no law in Denmark, which would regulate the salary 

limits20, average working hours, or pensions. In fact, the Danish Employment law broadly covers only 

a handful of statutory standards, such as the guarantee of a written employment contract21; the equal 

position of men and women22 securing equal pay for equal work23; minimum work safety 

requirements24; holiday allocation25; regulations for maternity pay26, and overall maximum work 

time27, whose enforcement is limited by the existence of a collective agreement. 

 

Collective agreements 

The employment relations, salary, working hours, the rights of employees, and social security matters 

are regulated by the collective agreements, which are signed and negotiated by the social partners on 

sectoral levels-that is by employers and traditional28 trade unions. 

Therefore, the crucial role of the trade unions in the Danish employment model is to negotiate 

collective agreements with the expectation of a responsible attitude from both parties towards the 

agreements they enter. Normally, collective agreements are to be reviewed every three years. Under 

collective agreement, employers are obliged to comply with the agreement's rules even towards 

employees who are not organized. 

 
17 a-kasser.dk/den-danske-model/ 
18 Online source: https://denstoredanske.lex.dk 
19 Online source: https://denstoredanske.lex.dk 
20 Rasmussen, Refskund, Sørensen, Larsen (2016), p.6 
21 The Employment Contract Act 
22 The Equal Treatments Act 
23 The Equal Pay Act 
24 Act on Working Environment 
25 The Holidays Act 
26 Maternity Leave Act 
27 The Act on Working Time 
28 The alternative to traditional trade unions are so-called 'yellow' unions. These are typically the cheaper options as they 
normally do no offer sector-specific services, and do not enter into collective agreements negotiations. 

https://denstoredanske.lex.dk/fagforening?utm_source=denstoredanske.dk&utm_medium=redirectFromGoogle&utm_campaign=DSDredirect
https://denstoredanske.lex.dk/fagforening?utm_source=denstoredanske.dk&utm_medium=redirectFromGoogle&utm_campaign=DSDredirect


   
 

   
 

Other areas covered by collective agreements include29:  

• The scope of the employer's authority to manage and delegate the workload.  

• The right to take collective actions, such as strikes, blockades, and boycotts.  

• The agenda of on-site union representatives. 

• Dismissal of workers and union representatives.  

• The protection of the ‘duty of peace’, which means that it is illegal to enforce work stoppages, 

as long as there is a collective agreement in force.  

• Duration and termination of the agreement. 

• Violation of the agreement and its consequential submission to the Employment Court 

Approximately 8 out of 10 employees in the Danish labor market are covered by a collective 

agreement. While the public sector is covered in its entirety, the collective agreement applies to three 

employees out of four in the private sector.30 

 

Other roles of the Danish Trade Unions 

Notably, the agreement model between social partners is broadly supported in Denmark. Therefore, 

trade unions ‘are generally sceptical of having central government bodies oversee and check whether 

local (employment) conditions live up to the standards because there is a risk that this will lead to 

lower autonomy in the long run. Therefore, much effort is generally put into increasing workers 

awareness of rights and the channels of power to challenge employer practices.'31 Active employee 

participation is being secured by the role of trade unions at educational training services for members 

and employee representatives. According to the 2020 ILO report*, Denmark holds first place in 

'workers’ participation in formal and non-formal training'32, having had established 50 social-

partnership-based committees for continuous workforce training covering all employment sectors. 

Lastly, the institutionally multifaceted role of trade unions in Danish social model is underlined by the 

system of A-kasser - Danish unemployment insurance funds, which are in most cases operated by one 

of the trade union organizations. This model is referred to as the Ghent system and it has significantly 

solidified the control trade unions hold over social policy issues in the country.33 

 

Co-operation committees  

In most cases, the employee representatives in the co-operation committees are the union 

representatives, unless the workplace does not have one, which is in Danish contexts an exception. 

Employees’ representatives are granted half of all seats in the company’s decision-making body.3435 

As much as the national law does not specify the processes of social partnership between the unions 

and employers, the conditions for establishment, structure, and tenure of cooperation committees 

 
29 Online source: a-kassser.dk 
30 Online source: https://www.da.dk/politik-og-analyser 
31 Rasmussen, Refskund, Sørensen, Larsen (2016), p.8. 
32 International Labour Organisation (2020), p. 104 
33 Høgedahl (2014), p.151 
34 In case there are no or an insufficient number of trade union representatives on-site, the representatives in the 
cooperation committee are elected among all employees. 
35 LBK nr 763 af 23/07/2019 

https://www.da.dk/politik-og-analyser/overenskomst-og-arbejdsret/2018/hoej-overenskomstdaekning-i-danmark/


   
 

   
 

are specifically regulated by The rules for company and group representation (Reglerne for selskabs- 

og koncernrepræsentation).36 

Direct employee influence in the highest management body - the board of directors, is conditioned by 

the number of the workforce. The company has to employ a minimum of 35 employees in a period of 

three years.37 

Practical engagements of cooperation committees are primarily based on the execution of its 

information and consultation rights. These elements of representation can be considered to be in line 

with the failed draft of the Vredeling directive from 1983, which supposes that employee 

representatives are entitled to be regularly informed on the company's financial situational, 

employment matters, and/or investment plans. In the circumstance of significant change affecting 

employment or working conditions, the employee representatives should have the right to co-

influence the management by vis- à -vis consultation. In such fashion, the employee representatives 

are expected to keep management informed on the current situation in working conditions.38 

Nevertheless, co-operation councils do not possess an effective veto authority and the final decision 

on the matters remain in the hands of management. At the occurrence of a dispute, the co-operation 

committee can turn to the Cooperation Board - a cooperation-promoting entity, consisted of members 

from both, unions and employers to discuss and consult on the possibilities of reaching an 

agreement.39 The cooperation committee is, however, ‘excluded from any role in negotiating collective 

agreements on pay or other issues dealt with between the employers and union representatives.’40 

Generally, the co-operation committees are less formal than the union negotiations forum. Primarily, 

the two sides discuss the issues occurring on-site or on a particular shift with the intention to reach 

an agreement. 

 

Ad-hoc employee representative body  

A notable example of the establishment of ad hoc committees during the processes of mergers or 

undertaking has been researched by Pedersen.41 Several companies set up integration groups to deal 

specifically with cultural issues related to merging two companies. The body consisted of HR managers 

and volunteering employees were tasked to facilitate shared business processes, mutual 

understanding of product management, and equalized employment conditions. This model of 

extended employee participation has been proven to be beneficial during a transitioning period of 

company mergers, and the general change management procedures. 

 

European Works Councils - Danish model  

The first Directive on European Works Councils (ESU for europæiske samarbejdsudvalg in Danish) was 

adopted in 1994, and subsequently transpositioned into the Danish legislature. The revision of the 

directive took place in the Danish parliament in 2009 with the finalized implementation by Act no. 281 

in April 2011. The aim of the revision was a modernization of the existing rules on EWC and to ensure 

 
36 Legal basis: LBK nr 763 af 23/07/2019 
37 LBK nr 763 af 23/07/2019 
38 Online source: worker-participation.eu, Workplace Representation/Denmark 
39 Online source: worker-participation.eu, Workplace Representation/Denmark 
40 Online source: worker-participation.eu, Workplace Representation/Denmark 
41 Pedersen, J.A (2010) 



   
 

   
 

more effective deliberations and consultation of employees.42 The bill also aimed to increase the 

number of European Works Councils and amend several impracticalities of the original 1994 Directive, 

such as to specify disclosure obligations as well as to remedy the legal uncertainty associated with the 

nature and scope of provisions to EWCs.43 

 

Establishing EWC  

The European Work Council can be established in companies operating or originating in Denmark, 

which have a total of at least 1,000 employees in the EU/EEA Member States and has at least 150 

employees in each of at least two member countries.44 The number of employees is calculated on the 

average number of employees, including part-time employees in the last two years. A company with 

expanded operations outside the EU may still be covered by the EWC regulations if the company meets 

the above two conditions for the required number of staff within the EU territory. 

Once the management has received the request for the establishment of EWC, a Special Negotiating 

Body (SFO), is obliged to hold its first meeting within six months and have the agreement signed within 

3 years. If an agreement is not completed within 3 years, the minimum provisions of the Directive will 

enter into force. To note, as the CO-Industri’s findings suggest45, the minimum provisions are typically 

a pricey decision for management, as all participating countries are entitled to interpretation. 

Therefore, management is prone to let EWC hold several annual meetings if they can escape the cost 

of interpretation. 

The members of The Special Negotiating Body (SFO) are elected or appointed in proportion to the 

number of employees the company has in each EU country. In Denmark, employee representatives in 

the co-operation, committees (SU) elect the SFO representatives from among the employees. Where 

there are no co-operation committees, it is the shop stewards who elect the members from the group 

union representatives. In case the company has no union representatives present, every employee 

elects the SFO representatives.46 Each country's representatives receive a seat in SFO for each 10% 

share, or a fraction of the company's total number of employees in the EU/EEA member state. Once 

SFO is selected, it is the responsibility of the high management to convene negotiations. The company 

is also responsible for covering expenditures of meetings. The company is obliged to finance the 

expenses related to transport, catering, interpreters, or diets.47 

 

EWC's scope of activities 

The revised directive states that employees may require initiation of negotiations on a new agreement 

on the EWC if there are 'significant changes' in the structure of the company. Significant changes are 

not further defined48, but the Directive refers to structural changes regarding new acquisitions or 

mergers as examples.  

 
42 Skovgaard Wihre D., Christy N. and Rimfort P. (2011), p.3 
43 L 117: Forslag til lov om ændring af lov om europæiske samarbejdsudvalg. (Implementering af Rådets direktiv 
2009/38/EF om revision af det eksisterende direktiv) 
44 Dansk Industri: EUROPÆISKE SAMARBEJDSUDVALG – DI’s vejledning p.27 
45 Dansk Industri: EUROPÆISKE SAMARBEJDSUDVALG – DI’s vejledning p.26 
46 L 117: Forslag til lov om ændring af lov om europæiske samarbejdsudvalg. (Implementering af Rådets direktiv 
2009/38/EF om revision af det eksisterende direktiv) 
47 Jensen D.; Gjern Sørensen F. (2020), p.8 
48 Knudsen H. (2008), p.3 



   
 

   
 

A good example of a more detailed agreement on the procedure under significant changes is 

Europæisk Samarbejdsudvalg (EWC) agreement with TDC.49 The agreement specifies the significant 

changes (or exceptional circumstances) as those, which economically affect the interests of workers, 

in particular, relocation, closure of companies, or collective redundancies, the EWC must be informed. 

Upon request, the EWC Committee is entitled to meet with TDC. Regarding the composition of the 

meetings, the EWC Committee may be reinforced with the presence of representatives from the 

directly concerned worksite, provided they have not already got a representative in EWC. 

 

EWC and Labour Union cooperation in Denmark 

The EWC has the opportunity to convene ad-hoc trade union meetings under the guidance of 

IndustriAll (A Global Union operating in 140 countries in the mining, energy, and manufacturing 

sectors.) This way, EWC has the capacity to develop common strategies, responses, and requirements 

with local trade unions. A welcomed strategy is a 'guarantee that unions in different countries act as 

a single entity.' 50 

An ad-hoc trade union meetings with EWC are typically consisted of:  

• Production units' representatives  

• Joint shop stewards from the participating company  

• Employee-elected board members  

• Union employees who are responsible for the company, industry, or region51 

Typically, European Works Council and the central management of the company are expected to 

discuss issues that concern employees of one or several countries. However, it is not unusual, that 

agreement contains a clause that expels single-country issues from the meeting agenda.52 Under 

normal circumstances, these are for instance the current economic and financial condition; the 

company's anticipated investment or merger plans; closures of departments; minor changes in the 

management organization; layoff eventualities; severance pay;, unemployment benefit rules; new 

working methods proposals, or occupational health. EWC does not negotiate salaries53, yet it should 

react to significant changes in wages or other discrepancies, such as disproportionality of salaries 

across participating countries, genders, or ethnic groups. 

 

Example of EWC activities and mobilization:  

Co-Industry (a collaboration of nine Danish trade unions operating in predominantly technical 

industries) researched the case for practical steps EWC took54, whose members were, among others, 

Danish employees: 

Danish company 'A' was acquired by the Norwegian conglomerate 'B', which stipulated a 

representation for Danish employees in the European Cooperation Committee and Board of Directors. 

After six years, the British corporation 'C' fully acquired the Norwegian conglomerate 'B', which meant 

EWC was operating under new management and members. In addition, one year later, British 

 
49 Aftale om etablering af Europæisk Samarbejdsudvalg ved TDC 
50 Jensen D.; Gjern Sørensen F. (2020), p.13 
51 Jensen D.; Gjern Sørensen F. (2020), p.13 
52 Jensen D.; Gjern Sørensen F. (2020), p.4 
53 Skovgaard Wihre D., Christy N. and Rimfort P. (2011), p.7 
54 Skovgaard Wihre D., Christy N. and Rimfort P. (2011), p.12-15 



   
 

   
 

corporation 'C' undertook a large Dutch company. The new situation in the company, which doubled 

its employees to more than 10 000 was considered to be a significant change and resulted in the 

initiative for renegotiation EWC agreement. The new EWC seats consisted of 10 members from four 

countries (Denmark, Netherlands, Norway, and Poland). They hold six regular meetings a year, in which 

the group management represented by the HR director participates in three of them. An example of 

multinational EWC mobilization took place in the year of substantial bonus allocation to British partner 

company's management for significant profit growth in the previous year. Despite the profit and 

reported management bonuses, the rest of the workforce only received insignificant and 

disproportional wage increases. In the Polish company, employees were even experiencing salary cuts. 

ECW was notified about the dissatisfactory treatment and intervened in such a way, that company 

proceeded to review the structure of the bonus system. 

 

Conclusion and recommendations  

This paper aimed to introduce the Danish model of employee representation within the contexts of 

cross-border merger and undertaking operations.  

Taking inspiration from the Danish model of employee activism, we offer several recommendations 

for newly established EWCs. The core of the employee organization at the cross-border mergers is to 

advocate for improved employee influence in decision-making processes and to mitigate the negative 

effects of the company's restructuring on the terms of employment or working conditions. 

1. The negotiation on scope, contents, and terms of the agreement are crucial for effective cross-

border employee co-operation. The agreement should be covering issues such as the 

management and employee representatives; specificities on the election process; tenure; 

eligibility to be elected to EWC; and how the proportionality in the council is ensured.55 Other 

questions of importance the agreement should address the meetings' frequency, place, or 

financial compensation for attendees. Finally, the regular program of the meeting should be 

established. This includes the clarification on who chairs the meeting, what side is responsible 

for the agenda, or who and if the experts in the field can be invited to the meetings. 

 

2. Active relationships between the members of EWC are crucial. Therefore, there should be a 

common understanding of how the representatives negotiate with the management and what 

EWC can or should be used for. 

 

3. An important advantage of EWC is the ability to see through the strategic and financial 

considerations behind management decisions. (E.g.: how are the merged companies' money 

invested, the proportions of the budget allocated for each company, financial statement, 

contracts, or labor costs. For that matter, it would be reasonable for employee 

representatives in EWC to consider the establishment of a business committee56, which would 

overlook the financial matters during the meetings, as well as consulting with experts in the 

field. 

 
55 EUROPÆISKE SAMARBEJDSUDVALG – DI’s vejledning , p.17 
56 Skovgaard Wihre D., Christy N. and Rimfort P. (2011), p.8 



   
 

   
 

 

4. Besides business insights, the importance of cultural convergence between the companies57, 

as well as between the countries offers EWC an opportunity to extend its activities. Therefore, 

the committee addressing cultural and social issues before and after merging should be 

considered. 

 

5. Regular informing the employees across the companies is one of the pillars of the EWC 

agenda. Thus, connecting employees across the merged companies with publishing a common 

newsletter58 might be a wise step. The contents of the newsletter may range from the latest 

meeting's minutes, taken decisions or current discussed matters, to the introduction of 

worksites in each country, employees and their representatives. 

 

6. In order to recognize improvement possibilities, a questionnaire59, which is sent out to all 

employees during multiple stages of the undertaking might be an option. It is advisable to 

ensure that such surveys are carried out in the same method and thus mutual comparisons 

can be carried out. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
57 Strandgaard Pedersen, J. (2010) 
58 Skovgaard Wihre D., Christy N. and Rimfort P. (2011), p.8 
59 Pedersen, J.A (2010), p.59 
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