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Introduction

According to the definition adopted by Aline Conchon (2011), board-level employee representation

(BLER) refers to the phenomenon in which employees choose or designate their representatives for

the statutory bodies of companies. BLER does not have to be limited to economic entities such as

private or public companies, but can also occur in the case of public institutions. This far, there is no

EU level legislation standardising minimum conditions for co-determination mechanisms in the

Member States. Countries are left to make an autonomous decision on BLER. There is also no single

European BLER model that applies to all employees in the EU1.

The idea of employee participation in management existed in the Polish public debate since at least

World War II, but its implementation encountered many difficulties. Board-level employee

representation in its present form developed in the 1990s as a result of the transformation from a

centrally controlled economy to a free market economy. In practice, employees in only a very small

number of enterprises are entitled to be represented on the boards, namely only in commercialised

state-owned enterprises and in state-owned enterprises. In eligible companies, the BLER mechanism

plays a key role in social dialogue and is closely linked to company-level union structures. However, it

plays a marginal role for the national industrial relations system.

Poland’s industrial relations system is described as a hybrid one in the literature – having elements of

various systems like pluralism, neo-corporatism and etatism: ie. “corporatism in the public sector,

pluralism in the private sector” (Morawski 1995), with company-level dominating and highly

decentralised collective bargaining. Union density levels have fallen since the 90ties, but the level

seem to have stabilised at relatively low level since around 12% (CBOS, 2019). The decentralisation of

collective bargaining is expressed in underdeveloped sectoral collective bargaining, and relatively

weak institutions of social dialogue at the national level. At most collective bargaining coverage is less

than 15% (ETUI 2021) and single-employer agreements prevail over multi-employer ones, while

sector-level bargaining is virtually absent. Collective agreements rarely occur in private companies

and they are more often present in the public sector as well as foreign-owned companies. According

to the National Labour Inspectorate, the content of collective agreements over the years has been

successively decreased to a state in which they usually repeat the generally binding regulations of the

labour law2. Due to a narrow definition of the right to association workers in micro firms (around 40%

of all employees) are effectively excluded from union membership and therefore from collective

bargaining. Works councils after an initial wave of established entities increase, currently operate in

relatively small number of companies not exceeding 3 thousand enterprises in total, which represents

less than 2% of total number of enterprises in the country (INSPRO 2016). Tripartite social dialogue

went through a dynamic changes with short periods of fairly well functioning (eg. 2001-2003, 2009)

and longer periods of poor operation or full stalemates. In Industrial relations index Poland ranked

low (fourth lowest score) with 39,6 points (on the scale ranging from 0 to 100 points) in the period

2008-2012 and was classified as market-oriented system together with the UK and Estonia

(Eurofound 2018).

2 Some union representatives claim that concluding collective agreements repeating general provisions of the
Labour Code possibly prevents worsening working conditions in effect of progressing liberalisation of labour
law.

1 The first attempt to reach a consensus at the EU level occurred when discussing the Draft Fifth Company Law
Directive, which, however, was abandoned in 1988. Since then, Member States have agreed to protect BLER
rights existing in European Companies (SE), European Cooperative Societies (SCE), and in the case of
cross-border mergers of limited liability companies.
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In the context of weak institutions of workers participation, BLER complements them in a small

number of companies only and does not significantly affect the overall landscape of industrial

relations in the country. Commercialised state-owned enterprises, in which employees are entitled to

BLER, are rarely internationalised in terms of ownership, therefore cross-border restructuring

processes are mostly irrelevant in these cases.

The main goal of this report is to assess the role of the national BLER mechanism for the process of

cross-border corporate reorganisation. First, an overview of BLER history and the current legal

regulations on BLER in Poland will be presented. Next, the assessment of the functioning of this

co-determination mechanism and its impact on the processes of social dialogue in the country - in

particular in enterprises entitled to initiate it, will be outlined. In this section I will also refer to the

role of BLER in restructuring processes in transnational companies. This report will end with

conclusions and proposals to strengthen the co-decision mechanism in enterprises in Poland. This

study was prepared primarily on the basis of a literature review. As a supplement, individual

interviews were conducted with representatives of the two main peak-level unions, which have their

members in enterprises with the existing BLER mechanism.

Legal overview

Historical regulations on BLER

The mechanism of employee participation in management was attempted in Poland as early as 1944,

when the government-in-exile, based in London, issued a regulation on workers councils (pol. rady

pracowników) to encourage working class to participate in World War II (Ordinance of the National

Council of Ministers, 1944). Workers councils were to be established in enterprises employing at least

19 workers and consisted of the owner (or a person designated by owner) and workers

representatives (the number of reps depended on size of enterprise). It was a body established to

manage the day-to-day operations of company. This law did not come into force due to the lost war

and the establishment of a satellite state dependent on the USSR. Later, there was a provision on

"participation of workers in management (pol. uczestniczenie pracowników w zarządzaniu)" in the

Constitution of the Polish People's Republic, but in a totalitarian state it was a façade provision, and

its implementation was limited to having a Communist Party delegation in state workplaces in order

to control workers (1952). In November 1956, under the influence of mass workers' protests, the Law

on Workers' Councils (pol. rada robotnicza) was passed. According to its provisions, "the workers'

council manages a nationally-owned enterprise on behalf of its workers" (1956). However, the act

was in force for a short time because in December 1958 the Act on workers' self-government (pol.

samorząd pracowniczy) was adopted, which established the so-called "Workers' self-government

conference" (pol. konferancja samorządu pracowniczego), which consisted of the workers' council

members and members of company-level committee of the Communist Party, which practically

meant that the management of companies was subordinated to the Party (Leszczyński 2020).

Current legal regulations on BLER

Later, again under pressure of the workers organised by NSZZ “Solidarność” trade union in August

1980 in the form of country-wide general strike the totalitarian regime agreed among others to

establish employee councils (pol. rada pracownicza) by the Act on state-owned enterprises. This act
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has been in force until now, however, currently there are less than 20 enterprises operating under

this act. In a separate legal act, namely the Act of 25 September 1981 on the self-government of the

crew of a state-owned enterprise, detailed rules for employee participation in the management and

supervision of such a company were regulated. The employee council consists of 15 members,

elected by employees of the enterprise in secret ballot, in general and direct elections (Pańków

2020).

In the period of economic transformation, the most relevant piece of legislation establishing BLER in

Poland was the Act of 13th July 1990 on the privatisation of state-owned enterprises, which was

adopted by the Contract Parliament3. It applies to companies established as a result of the

commercialisation of state-owned enterprises, shares in which could have not only the Stare

Treasury, but also private entities. In practice however, the companies are still state-owned, but

operate on the basis of general Code of Commercial Companies. Statutory bodies of the company

undergoing commercialisation, such as employee council, were substituted by a regular supervisory

board and executive board (two-level (dual) variant of corporate governance has been adopted). In

accordance with the original form of the act, employees were entitled to elect one third of the

supervisory board members. The decision of establishing BLER in the commercialised state-owned

companies was to ease the tensions caused by privatisation process in the country and in particular

enterprises and to avoid unrest and potential conflicts (Pańków 2020). Skorupińska stressed that

introduction of BLER was the price that the legislator paid for the consent of the employee side to

privatisation (2015: 184). This narrow application of co-determination mechanism might have

impacted the weakening aspirations of workers to pursue for other workers participation

instruments, as well as narrowing the representation of employee interests almost exclusively to

company-level trade unions (ibid).

The Act from 1990 has been substituted with a new legal act in 1996 - Act of 30th August 1996 on the

commercialisation and privatisation of state-owned enterprises4, which introduced the principle that

the supervisory board formed at the time of transforming a state-owned enterprise into a

sole-shareholder company of the State Treasury has to consist of five members, two of whom are to

be employees' representatives. Board members are appointed and dismissed by the company's

general shareholders meeting. Members of the supervisory board representing staff are elected in

secret ballot, in general and direct elections by all employees or their delegates. At the written

request of at least 15% of employees, the dismissal of a crew representative on the supervisory board

is voted. According to the Act, the rules for appointing and dismissing employee representatives on

the supervisory board may be changed, if some of shares are sold to some other owners than the

State Treasury (originally it was possible after the State Treasury sold over 50% of the company’s

shares). At the same time, employees keep the right to elect their representatives on the supervisory

board: two if the board has up to six members, three on the board with seven to 10 members, and

four if there are more members. Employees of daughter companies are also entitled to elect their

representatives on the supervisory board (Pańków 2020).

4 A current name of this legal act is: Act of 30th August 1996 on the commercialisation and certain rights of
employees.

3 The Contract Parliament consisted of MPs elected in the first semi-democratic elections in 1989 (35% of seats
in the Lower Chamber - the Sejm, and 100% in the Higher Chamber – the Senate) and contracted (not-elected)
representatives of the Communist Party (65% of seats in the Lower Chamber).
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In addition, the 1996 Act introduced a possibility to elect one member of the executive board in

commercialized state-owned companies with more than 500 workers. The elections are organised in

the form of secret ballot among all workers in the company. Failure in electing workers

representatives to the supervisory board or to the executive board does not invalidate operation of

the bodies.

Some important developments regards the legal requirements posed on the workers’ representatives

to the statutory bodies in the commercialised state-owned companies. The Act of 16th December

2016 on the principles of state property management, introduced an obligation to have a university

degree. Earlier, all members of the supervisory boards were required to pass a special exam

confirming comprehensive knowledge about functioning of enterprise. Both of these requirements

were abolished with regard to employee representatives as a result of the amendment to the Act

made in 2018 (ibid).

Assessment of BLER practices in Poland

According to Pańków (2020), currently there are less than 20 state owned-companies entitled to

have employee councils and less than 200 commercialised companies entitled to have

representatives at supervisory board and/or executive board. These numbers indicate that the

acquisition of co-determination mechanism is limited to a small number of companies. BLER might be

found also in the private sector established voluntarily at company level mostly in multinational

companies operating in the country, if this corresponds with corporate governance of such company,

despite the fact that no legal regulations relate to the private sector (Rudolf 2004). According to the

classification adopted by the European Trade Union Institute (ETUI 2017) Poland belongs to a group

of countries in the UE with limited regulation scope on BLER (together with Ireland, Greece, Portugal

and Spain). The scope of enterprises entitled to BLER is significantly narrower if compared with

neighbouring countries such as the Czech Republic, Slovakia, Germany or Sweden.

However, some commercialised enterprises have the status of key importance companies for state

security, including nationwide companies being one of the largest employers in the country.

Companies with BLER are highly unionised as compared to the national average, reaching 50%-60% of

coverage in some cases, which significantly distinguishes them from private companies, especially

from those with domestic ownership. BLER mechanism, therefore, is strongly coupled with

company-level trade unions. The union representatives are usually elected to the statutory bodies

and control de facto employee participation in supervisory boards and management boards, due to

the fact that unions are the only organisations at company-level having capacity to conduct election

process (including campaign in all company branches) and having necessary skills for this position. In

effect, BLER is a mechanism allowing for strengthening social dialogue in the company, in the face

of a shortage of other effective ways of cooperation and exchange of information with companies’

authorities. In companies with BLER, works councils are usually not established, because other

mechanisms in place are assessed to be sufficient in executing the right to information and

consultation. Company-level unions and BLER constitute sufficient instruments for articulation of

workers expectations and interests to management and to obtain information on companies

operation (Pańków 2020).
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In Poland (similarly as in other Central and Eastern European countries) social partners valued legal

legitimacy of BLER mechanism, which would allow greater transparency and avoidance of solutions

based on trust, which is lacking in this social area, unlike in Western Countries – especially Spain

where social partners preferred the "soft" BLER empowerment mechanism left to the social partners'

autonomy and allowing them to practice and develop a culture of social dialogue (Owczarek 2020).

This East-West division is also maintained in relation to the preference of formal requirements for

employee representatives in terms of qualifications. Spanish respondents prefer a solution based on

a democratic procedure of selecting a person representing the interest of employees without formal

requirements (educational background, passed examination for a member of statutory bodies), while

social partners in the CEE countries prefer introduction of some formal requirements.

Advantages of BLER

Pańków (2020) reports that BLER mechanism in the country creates platform to mitigate possible

conflicts and allows for better mutual understanding between workers and management at

company level. Competences acquired by BLERs make them better understand the perspective of the

owner, since they become managers to some extent. On the other hand, the company's board gains

knowledge about the position of key trade unions in the company, drawing it directly from their

representatives. In this way, the board indirectly receives valuable information regarding functioning

of the company from the perspective of the crew, as well as about the expectations and moods of

employees. BLER gives workers / unions a wide insight into the company's activities (investment

plans, strategies, restructuring, changes in working conditions, etc.). Also increasing integration

within the company and commitment of workers to solving company’s problems are mentioned in

literature (Rudolf 2006). This may be accompanied by the creation of partner relations with the

company management, creating new ways of exchanging information with authorities of the

enterprise, as well as greater ease in introducing new forms of work organisation that assume

a greater scope of employee autonomy. All this results in an improvement in the economic situation

of the company, an increase in its efficiency and competitive advantage (Rudolf 2006). Owczarek

(2020) and Zybała (2019) state that unions in the Central European Countries, including Poland,

highlight instrumental benefits of BLER for workers (like higher wages, better working time

arrangements, etc.), while autotelic values of participation in decision-making process is less

appreciated In case of a management change in state-owned enterprises due to political and

personnel decisions, employee representatives in statutory bodies may be a guarantee of continuity

in the company management and supervision processes – especially in the of key importance

enterprises for state security and public interest (Pańków 2020, Owczarek 2020). BLER also serves for

general purpose like learning industrial democracy and practicing democratic procedures at

company-level, develops a culture of cooperation and social dialogue in a spirit of mutual respect,

which is pointed out as a deficit in the social capital in the society (not only among workers) (Pańków

2020, Owczarek 2020).

Jasiecki (2014), referring to the results of the European Participation Index (EPI) prepared annually by

ETUI, argues that countries belonging to the group of countries with widespread participation rights

(including rights to board-level employee representation) achieve better macroeconomic and social

results than countries with limited employee representation rights. This applies to all indicators of the

Europe 2020 Strategy, its preceding Lisbon Strategy and economic and social indicators in the EU
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corporate governance system. In addition, most countries with widespread participation rights

coped better with the 2008 global crisis than most countries with limited participation rights.

Challenges for BLER

Numerous obstacles and challenges were identified in BLER mechanism operation in the companies

under scrutiny. Workers representatives at boards once elected are often delegated to supervise or

manage HR, OSH, civil protection, fire protection or other issues far from those being strategic for

core business. In some companied BLERs are distanced by other board members and treated with

some indulgence (paternalistic attitude) – especially in the state-owned companies with members of

boards appointed by neo-liberal governments. On the other hand, workers often do not fully

understand the specificity of BLER mechanism and confuse it with the role of a company-level trade

union – especially if trade union member is elected to board. Crew representatives are expected to

be ready to support employees in various particular situations, while regulations prohibit it by strictly

defining competences of the board members, including the obligation to keep company’s secret. Also

misunderstanding of the role of the supervisory board among crew, which does not have a direct

impact on the operational management of the company, has been identified.

In the above circumstances a process of alienation of the employee representative occurs, which

results form the very essence of this function (Owczarek 2020). BLER once elected becomes a part of

the employer side by sitting in statutory bodies, on the other hand he or she is also perceived by the

employer side as a stranger, a potential “traitor”. Owczarek (2020) calls this position ‘impossible

figure’, whose situation is stretched between the often mutually exclusive interests of capital and

labour. The change in the perception of employee representative is also confirmed by the study

carried out in the Visegrad countries. Zybała (2019) cites the statement of a representative of Polish

unions who recognises BLER as crossing the ideological border between capital and labour, which

disturbs the representation of the employee interest.

Zybała (2019) claims that the culture of co-determination and workers participation at company level

is not widespread the Central Eastern Europe, including Poland. Hierarchical relationships clearly

separating managers and subordinates in terms of symbolic and cultural positions dominates in

company management and in wider society. One of the elements of this structure is the low level of

social trust, as well as the lack of respect for labour and workers. Allowing workers to operate across

these hierarchical structures is often perceived as a violation of the established order. Zybała points

out the cultural factors as one of the key obstacles to development of worker participation,

especially to BLER mechanism.

Role of BLER in cross-border corporate reorganisation

Respondents in the study were asked about the role of BLER in cross-border corporate reorganisation

processes. Both peak-level unions representatives replied that they had not yet encountered such

processes in companies with BLER in the country, due to the fact that the companies covered by the

BLER regulations are owned by the State Treasury (the State Treasury owns all shares or a majority of

shares). Therefore, the question of the role of co-determination in such processes is only

hypothetical. However, it cannot be ruled out that the commercialized state-owned companies did

not retain their BLER in the process of privatisation and subsequent transformation of the ownership

structure. Some of these companies could be taken over by transnational enterprises while
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maintaining the employees' right to elect their representatives to supervisory board. Most often,

however, in the privatisation process, employees' rights in the field of co-determination were

liquidated. Therefore, taking into account the fact that the number of enterprises entitled to BLER

was initially low on a national scale and the fact that privatisation and subsequent ownership

transformations usually ended up with the limitation of employee rights, it can be concluded with

high probability that BLER is not present in this type of companies or occurs incidentally.

The respondents emphasised that BLER in general may put in place employee interests in a more

effective way than other instruments of social dialogue, because it enables direct impact on

decisions made by the highest management structures in corporations, while works councils and

European works councils entitle workers only to take part in information and consultation

mechanisms. Also, company-level unions in individual countries may have too weak position in the

social dialogue vis-a-vis employer to negotiate appropriate conditions in the restructuring processes –

especially in the countries in Central and Eastern Europe. Taking these circumstances into account,

respondents regretted that BLER mechanism is limited to only a small number of enterprises in the

country. Extending the scope of companies eligible for BLER would allow increasing the strength of

employees in cross-border restructuring, especially in multinational corporations that have a

significant impact on socio-economic model in the country, as well as other factors such as the

natural environment or key economic processes such as digitisation, automation, new green order or

social inequalities.

Conclusions and recommendations

Due to the limited legal powers, the BLER mechanism can be practiced only in a small group of

commercialised state-owned enterprises (no more than 200 in the country). These enterprises owned

by the State Treasury are not subject to transnational restructuring, therefore BLER does not play any

role in these regard. In enterprises with BLER mechanism, co-determination strengthens social

dialogue at the company level, and also strengthens the position of company-level trade unions, from

which employee representative is most often elected. Workers see many practical benefits of having

a representative in statutory bodies. On the other hand, the benefits relating to the autotelic value of

worker participation / industrial democracy are rarely emphasised. At the same time, numerous

difficulties in the operation of BLER are indicated, such as the paternalistic attitude of employers

towards employee representatives, misunderstanding of the role of BLER, the process of alienation of

employee representative, as well as cultural factors (hierarchical management structures).

BLER is of a peripheral role, if the entire economy is considered, and does not function in the wider

knowledge among social partners. Therefore, trade unions recommend extending this mechanism to

the entire economy.

Owczarek (2020) refers recommendations formulated by representatives of All-Poland Alliance of

Trade Unions (OPZZ) to extend the rights to BLER in the country to wider group of companies. It is

postulated to introduce BLER in both public and private sectors in capital enterprises employing

over 50 employees, while maintaining the existing employees' rights to sit on supervisory boards and

executive boards as in the case of enterprises formed as a result of commercialisation. These include:

the obligation to occupy from 1/3 to 2/5 of places on supervisory boards and the possibility – up to

employees – to have at least one representative on the board of an enterprise employing over 500
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employees. A representative should be appointed and dismissed only by employees. The

implementation of this solution can be extended in time and implemented in a gradual manner in

the following order: large enterprises > medium-sized enterprises. The unions recommend also to

introduce also BLER-like mechanism in small and micro enterprises employing up to 49 employees, in

order to cover also the entities that constitute large part of labour force in the country. The quasi

BLER mechanism should include democratic election of workers’ representatives who will be

designated to social dialogue with management. Similar solution was adopted in the Ordinance of the

National Council of Ministers in 1944, which stipulated that a shop steward (pol. mąż zaufania) is

appointed in a company employing 5 to 19 workers. Also social partners expressed the need to create

legislation at the European Union level that would set a minimum standard for BLER in the Member

States and support further development of BLER in countries where such a mechanism already exists.
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